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NHUNG VAN PE PHAP LY CON BO NGO VE GIOI HAN
QUYEN CON NGUOI, QUYEN CONG DAN O VIET NAM

Nguyén Minh Tudn”

Tom tit: Gidi han quyen con nguoi, quyen cdng dan 1& mét vdan dé phdp Iy da duoc
ghi nhan ¢ khoan 2 Piéu 14 Hién phap nam 2013. Tuy nhién, xung quanh van dé nay
con nhiéu vdn dé phép ly bé ngé can phdi duroc tiép tuc nghién cizu hoan thién.

Abstract: Limitation of human rights and citizen’s rights is a legal matter
recognized in Article 14, Paragraph 2 of the Constitution of 2013. However, there are
still a number of legal gaps on this matter in need of further research for improvement.

G i6i han quyén hoan toan khong
phai 1a dé vi pham quyén, ma thuc
chat 1a dé bao vé quyén mét cach tét hon.
Pay 1a van dé da duoc ghi nhan trong Tuyén
ngdn thé gisi vé nhan quyén va mot sb dicu
wéc qudc té vé quyén con ngudi ma ban
chat caa nd la cho phép céc quéc gia thanh
vién ap dat mot s6 diéu kién véi viéc thuc
hién/thu huong mot sé quyén con nguoi
nhat dinh'. Khoan 2 Diéu 29 Tuyén ngon
thé gigi vé nhan quyen khang dinh, khi thyc
hién cac quyén va tu do cua minh, moi
nguwoi chi phai chiu nhitng han ché do ludt
dinh (“determined by law”)?, nhim muc

“PGS.TS., Khoa Luat, Dai hoc Qudc gia Ha Noi.

! Xem, “Hoéi dap vé quyén con ngum” Trung tam
nghién ciu quyén con nguoi va quyén cong dan,
Khoa Luét, Pai hoc Qubc gia Ha Noi, Nxb. Hong
buc, 2011, tr. 72.

2 Thuat ngit “law” néu trong cdc quy dinh lién quan
ctia Tuyén ngon thé gioi vé nhan quyén nam 1948 va
hai cong udc: Cong ude quic té vé cac quyen dan sy
va chinh tri ndm 1966; Cong udc quoc té vé cac
quyén kinh té, xd hoi va vin héa nim 1966 khong
duoc giai thich ro rang theo nhu céch phan loai ¢
Viét Nam: do6 1a cdc dao ludt do nghi vién cua mot
qudc gia ban hanh, hay cdc van ban phdp ludt do ca
nghi vién va cic co quan nha nudc khac cia qubc gia
ban hanh? Vi vay, hién ¢ Viét Nam c6 hai cach hiéu
vé thuat ngit nay. Cé quan diém cho rang, law chi c¢6
thé 1a cac dao luat do Qudc hoi ban hanh, trong khi
quan diém khac cho rang, law c6 thé 1a bat ky van

dich duy nhat 1a dam bao sy cong nhan va
t6n trong thich dang d6i vai cac quyén va tu
do cua nguoi khac, cling nhu déap ung
nhitng yéu cau chinh dang vé dao dirc, trat
tu xa hoi va phac lgi chung trong mot xa
hoi dan chu.

Khoan 2 Piéu 14 Hién phép nam 2013
la mot budc tién trong lich su 1ap hién Viét
Nam khi lan dadu quy dinh: “Quyén con
nguwoi, quyén cong dan chi cé thé bi han ché
theo quy dinh cua ludt trong trueong hop
can thiét vi ly do quéc phong, an ninh quac
gia, trdt t, an toan xa hoi, dao dirc xa hoi,
sirc khoe cua cong dong”.

Tuy nhién, tac gia cho riang, khoan 2
Piéu 14 Hién phap nim 2013 dang c6 mot
s6 bit cap trong viéc trién khai vi thiéu ro
rang, bé ngo & nhimg diém sau:

Thee nhdt, hién tai da cé nhitng diéu
kign bdo dam cho vigc gigi han quyén
chwa?

ban phap luat nao dugc ban hanh bdi by may co
quan nha nude, khong nhit thiét chi 1a cac dao luat
ctia Qudc hoi. Trong bai nay, tac gia dung tir “ludt”
dé chi “law”, nhung bdé ngo viéc tranh ludn vé ndi
ham cua tir nay vi chwa tim thiy giai thich chinh thirc
clia cac co quan nhan quyén Lién hop qudc.
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Xét vé& phuong dién bdi canh trién khai,
thi hanh khoan 2 Diéu 14 Hién phéap nam
2013 ching ta thdy rang, viéc gigi han
quyén & nhiéu quéc gia trén thé gisi ra doi
va phét trién trong béi canh xa hoi da co
nhiing tién d&, diéu kién cho viéc duy tri,
phét trién mot xa hoi dan chu. Céc hoc gia
phuong Tay khuyén nghi viéc giGi han
quyén phai 1am r& duoc 4 cau hoi sau: Thi
nhat, gia tri dan cha va xa hoi cong dan &
noi d6 dang ¢ mic do nao? Thu hai, cac
nhom thiéu sé va nhitng dbi twong bi thiét
thoi trong x& hoéi da va dang dugc quan tam
& muc d6 nao? Thet ba, co quan 1ap phap co
thuc su doc lap, manh, dai dién cho lgi ich
da dang cuia cac thanh phan dan cu khong?
Thir tur, co quan tu phap c6 thuc su doc lap,
c6 duoc trao quyén giai thich phap luat, cé
dugc phan quyét cac hanh vi vuot qua mac
giéi han quyén cho phép khong?® Tra 1oi
dugc 4 c&u hoi nay s€ giup chdng ta dua ra
dugc phuong an lya chon cac budc cu thé
dé hoan thién van dé gisi han quyén & qubc
gia d6. Khong nhiing thé, viéc gisi han
quyén phai ludn dam bao yéu cau “can thiét
va hop ly trong mét xa hoi dan chi™*. Téc
gia dong tinh véi quan diém cho rang, céc
van dé nhu: Thiét 1ap nén tang dan chu, bao
vé nhom thiéu s, ting cuong nang lyuc lap
phép va kha nang dai dién cling nhu tu phap
doc 1ap chinh 1a nhitng diéu kién dam bao
thiét yéu cho viéc giéi han quyén. Thiéu
nhitng diéu kién nay viéc gigi han quyén
mot cach chinh dang ciing thiéu di co so
bén ving dé dugc gay dung va phét trién.

3 Dawood Ahmed and Elliot Bulmer, Limitation
Clauses, International IDEA Constitution-Building
Primer 11, 2017, p. 16-17.

4 Xem céc diéu 14, 21, 22 Cong udc qudc té vé cac
guyén dan sy va chinh tri nim 1966.

4

Chinh vi vay, song song véi viéc phét trién
co ché gidi han quyén ciing can quan tam
mot cach twong xung dén nhitng diéu kién
bao dam trén.

Thar hai, gigi han béi “lugt” hay
“phap luat”?

Khoan 2 Diéu 14 Hién phap niam 2013
nay la mot diéu khoan chung va dit ra yéu
cau véi tat ca cac loai quyén trong Hién
phép hay day 1a mot diéu khoan mang tinh
nguyén tic va cho phép nhitng quy dinh &
biéu 23, 25, 33 la nhitng ngoai 1& dat ra
nhitng gigi han rong hon diéu khoan chung
nay? Nhiing ngon tir cia Chuong II Hién
phap nam 2013 nhin vé hinh thac 13 mau
thuan nhau giita “gid¢i han bai lugt” (khoan
2 Diéu 14) [Voi tinh chat 1a diéu khoan
chung] va gigi han boi “phap lugt” (cac
diéu nhu Biéu 23, 25, 33) [Vai tinh chat 1a
cac diéu khoan riéng]. Véi cach quy dinh
nhu vay, rat kho xac dinh y chi thuc su cua
nhitng nha 1ap hién 1a nhu thé ndo. Muc
dich cua khoan 2 Diéu 14 nay huéng dén
bao vé quyen loi cia cong dan tét hon néu
1a “luat” chtr khong phai 1 “phap luét”.

Gidi han bai luat hay dua trén quy dinh
cua luat ciing 1a van dé duoc dua ra dé thao
luan nhiéu. Vai nhitng quéc gia ma hau hét
cac du thao luat do Chinh phu dé trinh va
Chinh phi ciing chinh 1a cha thé huéng dan
thi hanh, c6 kha ning 1dng ghép loi ich cuc
bo, lai thiéu co ché giai trinh, co ché chiu
trach nhiém thi & d6 quyén l1ap phap nguyén
thay s& bi lan 4t va nhu vay chua thé duoc
coi la manh va dai dién day du cho céc
thanh phan dan cu duoc.

Thee ba, “quyén con ngwoi, quyén
cong dan” ¢ khodan 2 Piéu 14 Hién phéap
néim 2013 c¢6 bao ham cac quyén tuyér doi
hay khong?
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Quyén con ngudi, quyén cong dan ma
quy dinh nay néu ra 1a bao ham tat ca cac
quyén, nhu vay khoéng cé sy phan biét
guyén tuyét dbi va quyén twong ddi. Quy
dinh nay c6 tuong thich véi Tuyén ngén thé
gigi vé nhan quyén khong khi trong Tuyén
ngdn nay khéng cho phép viéc han ché cac
quyén tuyét d6i?

Theo lut nhan quyén qudc té, phan 16n
cac quyén con ngudi déu co thé bi gisi han
bang luat trong nhirng diéu kién nhat dinh,
ngoai trir mot sé6 quyén khong bao gio c6
thé bi gi61 han ma dugc goi 1a cac quyén
tuyét d6i (absolute rights), vi du nhu:
“Quyén song; quyén khéng bi tra tan, doi
xw tan bago, vo nhan dgo hay ha nhuc;
quyén khéng bi bdt giit lam né 1é hay né
dich; quyén khéng bi bé ti chi vi Iy do
khong hoan thanh nghia vu theo hO’p dong;
quyén khéng bi ap dung hoi té trong 16
tung hinh su; quyén dwoc cong nhdn la thé
nhdan truoc phap ludt;
tuwéng, tin nguwong va ton gido . Cac nha
lap hién c6 chu dinh gi khong khi khong
dua ra sy phan biét gitta hai loai quyén
tuyét d6i va quyén tuong ddi nay? Tac gia
cho rang, thoi gian t6i nhat thiét phai lam
1& van d& nay. Pé phu hop vaéi Tuyén ngon
thé giGi vé nhdn quyén thi khong thé gisi
han ca nhitng quyén tuyét doi.

quyén tw do tw

Thir tw, khi nao thi dwoc tam dinh chi

quyén?
Khoan 2 Diéu 14 ciing nhu trong toan
bo ban Hién phap nam 2013 déu khong dua

5 Cac didu 6, 7, 8, 11, 15, 16, 18 Cong udc quic té vé
cac quyén dan sy va chinh tri nim 1966. Véi quyén
tu do tu tudng, tin ngudng va tdén gido, chi co khia
canh tu do suy nghi, tin theo ton gido, tin ngudng 1a
tuyét ddi, con viéc truyén ba tu tuong, truyen ba hay
thyc hanh tin ngudng, ton gido van co thé bi han ché
theo ludt nhan quyén qudc té.

ra quy dinh nao vé van dé tam dinh chi
quyén. Nhitng diéu kién, thu tuc, trinh ty vé
viéc tam dinh chi quyén nay nhu thé nao
néu thuc su cd nhitng van d& nhu chién
tranh hodc nhimng truong hop khan cap xam
hai dén an ninh quéc gia? Tac gia cho ring,
van dé& tam dinh chi quyén la van dé rét
quan trong trong viéc xac lap gigi han hanh
vi cua cdng quyén, nhiing giéi han nay can
phai dugc minh thi nhitng néi dung co ban
& ngay trong Hién phap. Cu thé hoa cac
diéu kién tam dinh chi quyén c6 thé dé cho
cac van ban dudi Hién phap quy dinh.
Chang han, Uy ban nhan quyén chau Au da
dua ra 4 yéu cau dé xac dinh thé nao 1a
truong hop dé tam dinh chi quyén®: Thi
nhdt, viéc xam hai dén an ninh quéc gia
phai hién hitu va thuc té, khéng phai la su
tuong twong. Néu khong ngan chan thi thiét
hai chic chan s& dién ra. Thi hai, tac hai
ciia mdi hiém nguy phai lién quan dén ca
qudc gia. Thiz ba, viéc duy tri doi séng nhur
cii cua cong dong dang bi de doa. Thi nur,
muc dich ctia viéc tam dinh chi quyén phai
nham duy tri an toan, suc khoe, loi ich cua
cong dong. Uy ban chau Au con yéu cau céac
nude khi dua ra cac bién phap tam dinh chi
quyén phai c6 nghia vu thdng bao cho Téng
thu ky vé& cac bién phap va ly do tam dinh
chi quyen.

Tac gia cho rang, trong tuong lai, can
phai xac dinh rd khi nao thi dugc phép “tam
dinh chi quyén” dé tuong thich hon voi
nhitng chuan myc cua luat phap qudc té.

Thir nam, mirc dé quan treng trong 6
ly do gigi han quyén tgi khodn 2 Biéu 14

6 Xem: J. Fitzpatrick, Human Rights in Crisis: The
International System for Protecting Rights during
States of Emergency, (Procedural Aspects of
International Law Series: V. 19) 1994, p. 70-79.
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Hién phdp nim 2013 nhu thé nao? C6 thi
tw wu tién khong?

C6 6 ly do han ché quyén duoc dua ra &
khoan 2 Biéu 14 1a “ly do quéc phong, an
ninh quodc gia, trdt tw, an toan xa héi, dao
dirc X8 hoi va sic khoe cong dong”. Séu ly
do hay sau trudng hop cé thé gidi han
quyén nay phai chiang nha 1ap hién da co
cha dinh sip xép theo thir bac mire d6 quan
trong cac truong hop gidi han quyén? Néu
vay, nhiing nha 1ap hién c6 xac dinh duoc
thé nao 1a qudc phong, an ninh quéc gia, trat
tu, an toan xa hoi, dao dic xa hoi va suc
khoe cong dong khong? Trong qudc phong
¢6 lién quan dén an ninh qudc gia, trat tu, an
toan xa hoi khong? Trong truwong hop gidi
han quyén vi ly do sic khoe cong dong thi
¢6 lién quan dén trat ty, an toan x& hoi
khong? Phai ching nha 1ap hién chi néu ra 6
truong hop nay dé luong tinh co sé han ché
quyén theo nghia rong nhat? Tac gia cho
rang, thoi gian téi can phai tiép tuc nghién
ctru, 1am rd céc tiéu chi danh gia thé nao 1a
vi ly do quéc phong, an ninh quédc gia, trat
tu, an toan xa hoi, dao dac xa hoi va suac
khoe cong ddng theo hudng cu thé hoa doi
v6i ting loai quyén, ting loai truong hop
giéi han. B4i vai nhiing loai quyén chinh
tri, dan su thi ly do qudc phong, an ninh
quéc gia, trat ty, an toan xa hoi c6 thé dugc
xem xét dé gioi han. Ddi véi nhitng loai
quyén kinh té, van hoa, x& hoi thi phai c6
tiéu chi gigi han khac, trong d6 1y do dao
duc x& hoi va stc khoe cong dong co thé
dugc xem nhu la nhitng ly do chinh dang
nhét dé quyén nay c6 thé bi gidi han.

Thay vi dat ra diéu khoan chung chung,
¢6 nhitng cach thac khac ma ta c6 thé tham
khao. Trén thé gisi c6 nhiéu cach thic khac
nhau, nhung thong thuong tuong wng véi

6

ting loai quyén s& cd nhitng tiéu chi gioi
han quyén twong ¢ng. Chang han, Toa an
nhan quyén chau Au di dua ra quy dinh
viéc gidi han tu do ton gido chi trong truong
hop vi ly do an toan cong cong, quyén tu do
biéu dat chi c6 thé bi han ché trong trudng
hop vi ly do an ninh quéc gia, an toan cong
cong, quyén tu do c& nhan chi c6 thé bj han
ché boi ly do an ninh quéc gia, an toan cong
cong va loi ich kinh té cua ca qudc gia’.
Nhu vay, viéc gigi han quyén nay di xac
dinh 5 duoc diéu kién nao thi mot quyén bi
gidi han va gidi han vi muyc dich gi.

Thar sau, khi co tranh chdp vé gidi han
quyén thi xi Iy nhw thé nao?

Hién tai, chung ta vin dang thiéu co ché
tai phan doc lap dé danh gia viéc gigi han
quyén. Vai trd cua tod &n trong viéc xac
dinh pham vi, gidi han cta viéc han ché
quyén rat quan trong. Mudn bao vé quyén
con ngudi, quyén cong dan, can cd co quan
tai phan doc lap dé giam sat, tham dinh céc
hanh vi cua chinh quyén xam pham dén
quyén hién dinh caa c4 nhan. Toa an 1a
thanh tri cudi cung dé bao vé cong ly va
phai 13 co quan cudi cing dé danh gia vé
viéc giéi han quyén. Moi khau khac co thé
mac sai lam, nhung toa 4n 14 noi cudi cing
ma nguoi dan dat niém tin ¢ d6. Tu phéap
khong manh thi khong thé bao vé duoc ai.
Tu phap mudn manh thi phai duoc trao
quyén giai thich phap luat, c6 quyén dugc
phan quyét cac hanh vi vuot qua mac gioi
han quyén cho phép khong.

7 Nguyén van tiéng Anh: “It is legitimate to pursue
national security, public safety and economic well-
being to the detriment of privacy, but only national
security and public safety to the detriment of
freedom of expression, and only public safety to the
detriment of freedom of religion”.
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Viéc thiét ké cac tiéu chuan minh bach
dé 1am co sé thAm dinh cac hanh vi han ché
quyén 1a viéc 1am can thiét. Viéc thiéu co
ché tai phan hién phép da han ché kha ning
ngan ngira, Xur ly nhimg vin ban va quyét
dinh vi pham cac quyén hién dinh (vi hién)
Cua cac co quan lap phap, hanh phép va tu
phap. Bé dam bao su doc lap cua tda an,
ngoai viéc cu thé hoa nhimg diém méi cua
Hién phap nam 2013, can nang cao nhiém
ky tham phan; bao dam ngan sach cho toa
an; thay d6i co ché quan ly hanh chinh tu
phap; ddi mai didu kién va quy trinh bd
nhiém, tai b6 nhiém thdm phan theo huéng
minh bach, chat ché va dam bao tinh chuyén
mon; to chuc toda an theo khu vuc. ..

Thar bay, khi xi ly tranh chdp gidi han
quyén thi dera trén nhigng nguyén tac nao?

Khéng nhiing thiéu co ché tai phan doc
lap, ma ngay ca cac nguyén tic gidi han
quyén ciing chua dugc xac dinh rd & Hién
phap nim 2013. Khdng cé nguyén tic thi
khong thé xur Iy nhitng tranh chap phat sinh
vé giéi han quyén. Bé phi hop véi luat
nhan quyén quéc té va phd hop véi bbi canh
hoi nhap, tac gia cho ring, can phai xac l1ap
nhiing nguyén tic sau:

1. Nguyén tac ton trong nhan phdm cua
con ngwoi: Nguyén tic nay la nguyén tic
dau tién cua Tuyén ngbn thé gisi vé nhan
quyén. Trong mdi mot xa hoi tu do duogc
van hanh bai nguyén tic phap quyén, chic
ning cia co quan nha nuéc la thiét lap va
duy tri cac diéu kién dé bao vé pham gia cua
con ngudi. Chang han, viéc tra tin hay nhuc
ma con ngudi bang nhiing hanh vi bao luc
v6 nhan dao khdng thé duoc cho phép, ngay
ca khi nguoi d6 dang bi tam git, tam giam.

2. Nguyén tic hop phap: Noi dung cua
nguyén tic nay 1a moi nguoi déu ty do cho

dén khi c6 nhitng gi¢i han dugc dit ra boi
luat. Viéc gidi han quyén phai duoc quy
dinh rd rang trong luat. Khéng chi vay,
nhitng quy dinh cua luat dat ra gigi han ddi
véi viéc thuc hién quyén can phai: (1)
Cong khai véi nguoi dan va co chi dan
thich hop dé moi nguoi ¢6 thé hiéu su han
ché luat dinh ddi voi cac quyén caa ho nhu
thé ndo; (2) Quy dinh vé giéi han quyén
trong luat phai chinh xac, 1& rang dé ngudi
dan c6 thé hiéu rd va tu diéu chinh hanh vi
cua ho; (3) Cb nhirng bién phéap thich hop
dé phong ngira viéc lam dung quy dinh han
ché quyén, hoic viéc tly tién dit ra cac han
ché quyén.

3. Nguyén tic phap quyén: Chi dugc dit
ra mot giéi han quyén néu diéu do 1a can
thiét trong mot xa hoi dan chu va nham muc
dich thac day phuc lgi chung caa cong dong
hodc dé bao vé an ninh quéc gia, an toan
cuia cong dong, trat ty cong cong, suc khoe
cong dong, dao dic x4 hoi; hay dé bao vé
quyén va tu do hop phap cia nguoi khéc.

4. Nguyeén tdc binh dang va khéng c6 s
phan biér doi xir: Nguyén tic binh dang va
khong phan biét dbi xtr 1a yéu té quan trong
trong ly thuyét gigi han quyén, vi nguyén
tic nay tranh duoc viéc hanh xu tly tién,
thién léch cia co quan cong quyén.

5. Nguyén tdc fuwong xirng: Thé hién su
phu hgp gitta cong cu, phuong tién, bién
phép duogc str dung dé dat duoc muc dich
hop phap phai dam bao tinh chinh dang, can
thiét, phd hop va tuong xtng. Giai phap ma
cdng quyén dua ra phai 1a giai phép tbi wu it
giéi han quyén co ban nhat va da tinh toan
tat ca nhitng loi ich dem lai 16n hon thiét hai
cua viéc gigi han quyén. Viéc gioi han
quyén phai nham theo dudi nhitng muc dich

(Xem tiép trang 73)
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HOAN THIEN CAC QUY PINH PHAP LUAT VE HINH THUC
KY LUAT GIANG CHUC POl VOI CONG CHUC

Cao Vii Minh™

Tom tat: Cong chic vi phgm Lugt Can bg, cong chire nam 2008 va cdc quy dinh
khéc cua phap lugt co lién quan thi tiy theo tinh chat, mize d@é vi pham phdi chju mét
trong nhizng hinh thirc ky ludr nhw: Khién trach; canh céo; ha bdc hirong; giang chirc;
cach cheze; buge thdi viéc. Bai viét phan tich mét sé bat cdp, han ché trong cde quy dinh
vé hinh thic ky lugt giang chirc, dong thoi dé xudt phwong hiréng hoan thién.

Abstract: Civil servants who violate the 2008 Law on Cadres and Civil Servants or
other laws, given the nature and seriousness of such violation, are subject to one of the
following disciplinary forms: Reprimand; Caution; Salary reduction; Demotion;
Removal from office; Sack. This article analyzes certain shortcomings and limitations of
the provisions on demotion and makes proposals for improvement.

1. Khai quat vé hinh thic ky luat
giang chirc

Trong thoi ky hoi nhap, bat ky mot
qudc gia nao ciing can chd trong bén noi
dung: i. Xay dung mot hé thdng phép luat
tdt, tao diéu kién thuan loi cho moi ca nhan,
t6 chirc hoat dong c6 hiéu qua; ii. Phat trién
co s vat chat ha tang; iii. Xay dung nén
hanh chinh ¢6 nang luc canh tranh; iv. Phat
trién ngudn nhan luc dap wng yéu cau cua
sy phat trien'. Mudn xay dung mot nén
cbng vu trong sach, chinh quy, hién dai, cé
nang lyc canh tranh thi yéu td con ngudi ma
dac biét la can bo, céng chuc dong vai tro
quyét dinh. Vin kién Dai hoi dai biéu toan
quéc lan tha X1 di xac dinh: “Nang cao
chdt lwong déi ngii cdan bg, cong chirc cd vé
ban linh chinh tri, phcfm chat dao dire, nang
luc ldnh dao, chi dao, diéu hanh, quan ly
nha nuwoc. CO chinh sach dai ngo, dong

“TS., Pai hoc Luat Tp. H5 Chi Minh.

! Ngo Thanh Can, “Chat lwong thuc hién cong viéc
cua cong chirc - Vin dé va gidi phap”, Tap chi Quan
1y nha nuéce, sb 137, nam 2007.
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vién, khuyén khich can bg, céng chizc hoan
thanh nhiém vu va ¢é co ché logi b, bai
mién nhitng nguoi khdng hoan thanh nhiém
vu, Vi pham ky lugt, mdt uy tin véi nhan
dén’.

Lién quan dén trach nhiém ky luat cua
cbng chic, Luat Can bo, cong chirc nam
2008 quy dinh sau hinh thic ky luat theo
thi ty tir nhe dén nang 1a: Khién trach, canh
cao, ha bac luong, giang chirc, cach chiec,
budc thoi viéc. Trong cac hinh thac ky luat
néu trén, giang chac la hinh thac ky luat
mai duge quy dinh trong Luat Can b, cong
chtrc nam 2008. Trudc day, theo Phap 1énh
Cén b, cdng chic ndm 1998 (sira ddi, bd
sung nam 2000, 2003), sau hinh thac ky luat
duoc &p dung d6i voi cong chac 1a: Khién
trach, canh cdo, ha bac luong, ha ngach,
cach chuec, budc thoi viéc.

2 Dang Cong san Viét Nam, Van kién Dai hoi dai
biéu toan quoc lan thir XI, Nxb. Chinh tri quoc gia,
nam 2011, tr. 86.
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Nhu vay, theo Phap Iénh Can bg, cong
chitc nim 1998 (stra d6i, bd sung nim
2000, 2003) thi khéng cé hinh thirc ky luat
giang chic. Thay vao do, van ban nay quy
dinh vé hinh thuc ky luat ha ngach va xem
day la hinh thac Ky luat nhe hon cach
chtrc®. Khi thay thé Phap 1énh Cén bo, cong
chitc nim 1998 (stra d6i, bd sung nim
2000, 2003), Luat Can b, cbng chirc nam
2008 da bo di hinh thirc hg ngach va thay
vao vi tri d6 la hinh thac ky luat giang
chizc. Xoay quanh su thay doi nay, co
nhiéu quan diém khac nhau.

C6 quan diém cho rang viéc giir lai hinh
thirc ha ngach 1a can thiét va hop 1y, vi néu
cong chirc vi pham ky luat trong hoat dong
cong vu thi ciing dong nghia ho da khong
thuc hién t6t chuyén mén, nghiép vu cua
minh. Do d6, can phai ha ngach cua ho
xudng dé twong ung véi thir bac vé nang luc
va trinh dd chuyén mon, nghiép vu ctia ho*.

Quan diém khac lai cho rang “ngach”
thé hién trinh d6 chuyén mén, nghiép vu, 1a
ning lyc da dugc cong nhan, cling gidng
nhu d3 t6t nghiép mot trinh d6 ddo tao va da
dugc cip bang. Do d6, khong thé dung hinh
thirc ky luat ha ngach lam gidm di trinh dd
chuyén mén cua ho. Piéu nay ciing giéng
nhu khong thé ha ngach chuyén vién xudng
ngach can sy (twong ty nhu khong thé ha
trinh do dai hoc xuéng trinh d6 cao déng
duogc). Du co bi ky luat bang hinh thirc budc
théi viéc thi ngach chuyén moén cua cong
chirc 1a khong thé xo6a bo®.

3 Nguyén Canh Hop, Thé ché céng vu, Nxb. Tu
phap, ndam 2011, tr. 276.

4 Thanh tra Chinh phua, “Bé sung hinh thirc ky Iudt
ddi voi can bg, cong chirc”, Tap chi Tuyén gido, s6
7,nam 2011.

5 Nguyén Canh Hop, tldd, tr. 271.

Tac gia dong ¥ voi quan diém the hai
va cho rang quy dinh hinh thtc ky luat hqg
ngach v6i y nghia 1a hau qua phap 1y bat loi
dbi v6i nguoi vi pham phap luat da di
nguoc voi 1y ludn vé trinh do, chuyén mén
cua cong chuc. Viéc danh gia nang luc,
trinh d9, chuyén mon phai dya trén kién
thirc cht khong phai dua trén hanh vi vi
pham. Do d6, viéc nha lam ludt bé hinh
thirc ky ludt ha ngach va thay bang hinh
thire ky luat gidng chire 1a rat hop 1y.

Theo vi tri siap xép trong Luat Céan b,
cdng chirc nim 2008, c¢6 thé hiéu giang
cheec 14 hinh thic ky luat nhe hon cach chic
bai cach chic 1a viéc cong chace lanh dao,
quan 1y khéng duoc tiép tuc giit chiac vy
lanh dao, quan 1y khi chwa hét nhiém ky
hoac chua hét thoi han bd nhiém®. Trong
khi do, giang chuc la viéc céng chac gitr
chtc vu lanh dao, quan Iy bi ha xuéng chic
vu thap hon’. Nhu vay, céch chtc c6 tinh
chat tring tri nang hon so véi giang chuc
bai khi bi giang chuc thi cong chirc van co
thé con chirc vu. Trong khi dé, khi bi cach
chac thi cdng chic hoan toan khéng con
chtrc vu.

Hai hinh thuac ky luat giang chuc va
cach chic c6 sy twong ddng nhau vé ddi
tuong va diéu kién ap dung. Trudc hét, vé
doi trong, gidng chic va céch chic 1a hai
hinh thicc ky luat dugc ap dung riéng ddi
véi cbng chuc gitr chirc vu 1anh dao, quan
ly. Ké tiép, vé diéu kién, hinh thic ky luat
giang chuzc va cach chize ¢6 thé ap dung ddi
v6i cong chic vi pham & “mikc dé rat
nghiém trong” cac quy dinh phap luat vé

6 Khoan 9 Diéu 7 Luat Can b9, cong chirc nam 2008.
" Khoan 8 Diéu 7 Luat Can bg, cong chirc nim 2008.
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phong, chéng tham nhiing; thyc hanh tiét
kiém, chdng lang phi; ky luat lao dong; binh
dang gidi; phong, chdng té nan mai dam va
cac quy dinh khac cua phap luat lién quan
dén cong chic. Trong truong hop nay, viéc
ap dung hinh thuc ky luat giang chuc hay
cach chuc tuy thudoc vao thai do “thanh
khdn kiém diém trong quéa trinh xem xét xu
ly ky ludt” cua cong chic. Theo do, néu
cong chac “thanh khan kiém diém trong
qua trinh xem xét xu ly ky lugt” thi nguoi cé
tham quyén s& quyét dinh ap dung hinh thic
ky luat giang chic®. Nguoc lai, néu cong
chuac khdng “zhanh khan kiém diém trong
qua trinh xem xét xu ly ky luget” thi sé bi
cach chirc®. Tuong tw, néu cong chic giir
chtrc vu lanh dao, quan ly khéng hoan thanh
nhiém vu quan 1y, diéu hanh theo sy phan
cong ma khong co 1y do chinh dang, dé xay
ra “hdu qua nghiém trong” thi sé bi giang
chuac®®. Tuy nhién, néu hanh vi trén bi két
luan 12 dé xay ra “hdgu qua rat nghiém
trong” thi s& bi cach chic!. Nhu vay, ¢é
thé cung hanh vi vi pham nhung mic do
nghiém trong cua hanh vi, hau qua xay ra,
thai do cua cong chuac bi ky luat la co s&
quan trong dé nguoi c6 tham quyén xem xét
ap dung hinh thtrc ky luat giang chac hay
cach chuc.

Cong chuc va hoat dong cua ho ¢6 anh
huong dén su thanh cong hay that bai cua
nén céng vu. Do d6, cong chic phai guong
mau, di dau trong hoat dong cua minh; cong

8 Khoan 2 Diéu 12 Nghi dinh sé 34/2011/ND-CP.

° Piém d khoan 1 Piéu 13 Nghi dinh s6
34/2011/ND-CP.

10 Khoan 1 Diéu 12 Nghi dinh sé 34/2011/ND-CP.

11 piém b khoan 1 Pidu 13 Nghi dinh s
34/2011/ND-CP.
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chuc git chirc vu lanh dao, quan ly lai cang
phai tién phong va lam guong cho nhan
vién dudi quyén. Ciing vi thé ma cdng chirc
gitr chac vu l1anh dao, quan ly vi pham phéap
luat phai bi xir Iy nghiém khéc hon so voi
cbng chac khac thuc hién hanh vi cé cung
tinh chat, mac d6 vi pham. Vi vay, hinh
thuc ky luat giang chuc va cach chac dugc
ap dung riéng véi cbng chuc gitt chuc vu
lanh dao, quan ly la mot loi canh bao cua
Nha nudc theo phuong cham “chirC vu cang
cao thi trach nhi¢m cang lon .

Khéc véi cach chuc, hinh thuc ky luat
giang chirc chi p dung dbi véi dbi tuong
dac th 1a cong chie chir khong ap dung doi
vai can bo hay vién chirc. NOi cich khac,
néu khong phai 1a cong chirc thi khong thé
b1 &p dung hinh thirc ky luat gidng chure. Do
do6, viéc xem xét ky ludng vé hinh thirc ky
luat dac thu nay khong chi c6 y nghia hoan
thién phap luat, ma con cd vai tro quan
trong nham kién toan cac hinh thirc ky luat
dbi véi cong chirc.

2. Bit cap trong cac quy dinh phap
luat vé hinh thic ky luat giang chic

Thet nhdt, nhizng hanh vi vi pham bi 4p
dung hinh thitc ky ludt giang chize dwroc quy
dinh trong phap ludt con mo ho, chira nhiéu
tiéu chi dinh tinh, gdy kho khan cho viéc xu
ly ky lugt cong chizc trong thyec té

Theo Piéu 12 Nghi dinh sd
34/2011/ND-CP ngay 17/5/2011 vé xtt 1y ky
luat dbi véi cong chirc, hinh thirc ky luat
giang chire dugc ap dung dbi v6i cong chirc
gitt chtrc vu 1anh dao, quan ly c6 mot trong
cac vi pham phap luat sau day:

- Khong hoan thanh nhiém vu quan [y,
diéu hanh theo sw phdan céng ma khéng cé
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Iy do chinh ddng, dé xdy ra hdu qua nghiém
trong,

- Vi pham & mirc dg rdt nghiém trong
quy dinh ciia phdp ludt vé phong, chong
tham nhiing; thuc hanh tiét kiém, chong
lang phi; binh dang gidi; phong, chong té
nan mai dam va cdc quy dinh khac cua
phdp ludt lién quan dén céng chirc nhung
dd thanh khan kiém diém trong qud trinh
xem xét xu Iy ky ludt;

- Ngueoi diing ddu co quan, t6 chire, don
vi dé xdy ra vi pham phdp ludt nghiém trong
trong pham vi phu trach ma khong co bié¢n
phap ngan chan.

Qua quy dinh trén, c6 thé hiéu, hinh
thirc ky luat giang chic duoc ap dung dbi
véi cong chac ¢6 hanh vi: “Vi pham ¢ mac
dg rét nghiém trong quy dinh cia phép lugt
vé phong, chong tham nhiing; thuc hanh tiét
kiem, Chéng lang phi; binh dcfng gidi;
phong, chong té ngn mgi dam va cac quy
dinh khéc cua phap ludt lién quan dén cong
chirc nhung da thanh khan kiém diém
trong qua trinh xem xét xa ly ky lugt .

Déi chiéu voi Diéu 10 Nghi dinh sé
34/2011/ND-CP thi ciing nhitng hanh vi
trén va cling c6 tinh tiét “da thanh khan
kiém diém trong qué trinh xem xét xiz 1y ky
ludt” nhung & mac 46 “nghiém trong” thi
chi bi canh cao (khoan 8). Nhu vay, theo
Nghi dinh sb 34/2011/NB-CP, mirc do
nghiém trong cua hanh vi vi pham s¢€ dugc
sir dung lam can ctr quyét dinh hinh thic ky
luat canh céo hoic giang chirc. Thé nhung,
Nghi dinh s6 34/2011/ND-CP lai khdng c6
bat ky quy dinh nao nhim dwa ra cin cir X4c
dinh dau 1a hanh vi vi pham & muc do
nghiém trong hay rat nghiém trong. Vay khi

gap truong hop cong chic gitr chic vu lanh
dao, quan ly vi pham phap luat vé phong,
chéng tham nhiing; thuc hanh tiét kiém,
chdng lang phi; ky luat lao dong; binh dang
gigi; phong, chéng té nan mai dam va “da
thanh khan kiém diém trong qué trinh xem
xét xiz ly ky lude” thi Hoi dong ky luat sé
can ¢t vao tiéu chi nao dé dé xuét hinh thuc
ky luat phi hop voi nguoi c6 tham quyén?
Tham chi, véi quy dinh nay, trong nhiéu
truong hop, nguoi ¢6 tham quyén ciing sé
ban khoin, lo ling khi dua ra quyét dinh ky
luat cua minh. Chinh cach sir dung cac tiéu
chi “dinh tinh” nay lam cho viéc quyét dinh
hinh thuc ky luat giang chac dbi véi cong
chuc gitr chic vu lanh dao, quan ly gap
nhiéu khé khan, bat cap. O khia canh tiéu
cuc, quy dinh nay sé& dé bi loi dung vao muc
dich khong chinh dang.

Khéng chi nhu vy, tiéu chi “dinh tinh”
lai tiép tuc hién dién trong cac quy dinh vé
hanh vi vi pham bi ap dung hinh thic ky
luat gidng chac. Nhu da trinh bay, cong
chtrc gir chtric vu lanh dao, quan ly khong
hoan thanh nhiém vy quan 1y, diéu hanh
theo su phan céng ma khéng c6 ly do chinh
dang, dé xay ra hdu qua nghiém trong sé& bi
giang chirc. Trong khi d6, néu hanh vi trén
bi két luan la “dé xdy ra hdu qud rdt nghiém
trong” thi s& bj cach chic. Van dé can noi
la tiéu chi “d@é xay ra hdgu qua nghiém
trong” hay “dé xay ra hdu qua rat nghiém
trong” hoan toan khong mang tinh dinh
lwong cu thé, rd rang. Viéc dua cac tiéu chi
dinh tinh lam can cur xac dinh muc d6 nang
nhe cua hanh vi vi pham la khdong phu hop
v6i nguyén tac phap quyén. Tat nhién, moi
hanh vi vi pham phai bi xu ly ky luat. Tuy
nhién, viéc ap dung hinh thuc ky luat dang
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véi tinh chat, mic d6 cua hanh vi vi pham
nham rin de, gido duc quan trong hon viéc
ap dung mang tinh tuy tién, vo doan.

Ngoai nhirng hanh vi duoc liét ké tai
Diéu 12 Nghi dinh sb 34/2011/ND-CP,
Nghi dinh s 71/2016/ND-CP  ngay
01/7/2016 vé thoi han, trinh ty, thu tuc thi
hanh an hanh chinh va xa ly trdch nhiém
dbi v6i nguoi khong thi hanh ban an, quyét
dinh cta toa an con quy dinh thém nhing vi
pham bi &p dung hinh thic ky luat giang
chue. Tuy nhién, Nghi dinh s 71/2016/ND-
CP ciing di vao “vét xe d6” cua Nghi dinh
s6 34/2011/ND-CP khi dung tiéu chi “dinh
tinh” dé xac dinh hanh vi vi pham bj ap
dung hinh thic ky luat nay. Cu thé, hanh vi
cia ngudi dung dau co quan, t6 chirc ma
“thiéu trach nhiém trong viéc chi dao, kiém
tra, dén doc thi hanh an hanh chinh dé xay
ra hdu qua nghiém trong” s& bi khién trach
(khoan 6 Pidu 21 Nghi dinh s
71/2016/ND-CP). Néu vi pham nay duoc
xac dinh 1a “d@é xay ra hdu qua rat nghiém
trong” thi s& bi canh céo (khoan 5 Piéu 22
Nghi dinh s& 71/2016/ND-CP), con néu
dugce xac dinh 1a “d@é xday ra hdu qua dac
bi¢t nghiém trong” thi s& bi giang chuc
(khoan 2 Piéu 24 Nghi dinh s
71/2016/ND-CP). Tuy nhién, ciing giéng
nhu Nghi dinh sé 34/2011/NB-CP, Nghi
dinh sb 71/2016/NB-CP ciing khong quy
dinh cu thé thé ndo 1a d@é xdy ra hdu qud
nghiém trong, rat nghiém trong hay dac biét
nghiém trong. Biéu nay vo hinh trung tao ra
thong 18 1a nguoi c¢d tham quyén xir 1y ky
luat s& tu xac dinh thé nao 1a “gay hdu qud
nghiém trong, rat nghiém trong hay déc biét
nghiém trong ”. Cong chuc vi pham bi xt ly
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ky luat nhu thé nao s& phu thuoc hoan toan
vao ngudi ¢6 tham quyén xir ly ky luat.

Nhu vay, c6 thé thdy, cac quy dinh vé
hanh vi vi pham bi 4p dung hinh thac ky
luat giang chicc rit mo hd va khéng bao
dam tinh céng khai, minh bach trong van
ban quy pham phép luat. Hé luy cta nhirng
quy dinh tuy nghi nay la khéng bao dam
yéu cau xur ly nghiém minh cong chuc vi
pham phép luat.

Thet hai, quy dinh vé viéc dp dung hinh
thirc ky ludt Qidng chire ¢O thé ddn dén
nghich Iy trong céng tdc dau tranh, phong
chang hanh vi vi pham cua nhdn vién dudi
quyén

Theo quy dinh phap luat, ngudi ding
dau co quan, to chirc, don vi phai guong
mAau va nghiém chinh chap hanh duong 16i,
chu truong, chinh sach cuia Dang, phap luat
cua Nha nudc, phai chiu trach nhi¢m vé
toan bo hoat dong cua co quan, t6 chure, don
vi dugc giao 1anh dao, quan 1}'/12. Ban than
ngudi dimg dau vira phai nghiém chinh tuan
thu phap luat, vra phai tich cuc phong
ngtra, phat hién hanh vi vi pham ctia nhan
vién do minh quan ly. Piéu nay c6 nghia
ngudi dimg dau co quan, t6 chuc, don vi
phai chiu trach nhiém néu dé xay ra cac sai
pham trong pham vi co quan, to chirc, don
vi do minh phu trach.

Don ctr, Diéu 78 Luat Thyuc hanh tiét
kiém, chéng lang phi nim 2013 quy dinh
ngudi dimg dau co quan, t6 chic, don vi tuy

2 Hoang Minh Hoi, “Trdch nhiém ciia nguoi ding
dau co quan hanh chinh trong ban hanh van ban quy
pham phdp ludt”, Tap chi Nghién ctru lap phap, sb
11, nam 2016.
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khéng truc tiép vi pham nhung dé xay ra
lang phi trong co quan, to chuc, don vi; dé
xdy ra hanh vi lang phi cua ngudi do minh
truc tiép quan 1y, giao nhiém vu thi tiy theo
mirc do bi xu 1y ky luat hodc bi truy ctru
trach nhi€ém hinh sy. Khi bi xu 1y ky luit,
ngudi dimg du co quan, to chire, don vi dé
xay ra lang phi c6 thé bi giang chuc. Trong
khi d6, theo Diéu 25 Luat Thyc hanh tiét
kiém, chdng lang phi nim 2013, ngudi ding
dau co quan, td chure, don vi c6 trach nhiém
kiém tra, kiém toan ndi b hang nam dé kip
thoi phat hién, xur 1y cac hanh vi lang phi.
Nhu vay, viéc thuc hién cac quy dinh trén
duong nhu 1a mdt nghich ly. Nguoi ding
dau co quan, td chire, don vi cang tang
cudng cong tac kiém tra, thanh tra dé phat
hién dugc nhiéu hanh vi vi pham trong noi
bd co quan, td chirc, don vi thi nguoi do lai
¢ “nguy co” phai chiu trach nhiém vé viéc
dé xay ra nhiéu hanh vi vi pham trong pham
vi tham quyén do minh quan 1y. Nghich 1y
nay c6 thé dan t6i tinh trang ngudi ding dau
néu khong mudn d6i dién véi nguy co bi
giang churc thi phai “ngod lo” cac hanh vi vi
pham. Khi c6 sai pham ma phai hanh xwr
theo phuong cham “di hoa vi quy”, “dong
ctra bao nhau”, 1o rang vi¢c xur ly ky luat da
khong nghiém minh. Pay c6 thé 1a “manh
d4t mau m&” dung dudng cho cac hanh vi vi
pham ctia nhan vién dudi quyén.

Thet ba, thdm quyén &p dung hinh thic
ky lugt giang chirc con bdt cdp

Nghi dinh s6 34/2011/NB-CP quy dinh
kha chi tiét vé tham quyén xu ly ky luat
cdng chirc. Piéu nay tao ra su rd rang trong
viéc xem xét xur ly ky luat cong chuc boi
sai vé tham quyén c6 thé dan dén viéc phai

hay toan bo quyét dinh ky luat cong
chuac®®. Tuy nhién, cac quy dinh vé tham
quyén &p dung hinh thic ky luat giang
chtc lai phat sinh nhiéu bat cap, khéng
ddng bo voi cac quy dinh khéc trong hé
théng phép luat Viét Nam.

Diéu 19, Diéu 40 Luat Té chic chinh
quyén dia phuong nam 2015 quy dinh Hoi
ddéng nhan dan cép tinh bau, mién nhiém,
bai nhiém cac Uy vién Uy ban nhan dan cép
tinh. Didu 20 va Diéu 41 Luat To chirc
chinh quyén dia phuong nam 2015 quy dinh
Uy vién Uy ban nhan dan cap tinh gdm cac
Uy vién 1a nguoi ding dau co quan chuyén
mon thudc Uy ban nhdn dan cép tinh, Uy
vién phu trach quan su, Uy vién phu trach
cong an'4.

Theo Diéu 13 Nghi dinh s6
24/2014/ND-CP ngay 04/04/2014 vé to
chtic cac co quan chuyén mén thudc Uy ban
nhan dan tinh, thanh phé truc thudc trung
wong thi Chu tich Uy ban nhan dan cép tinh
bd nhiém nguoi dung dau, cip phd cua
nguoi dimg dau co quan chuyén mén thudc

3 Khoan 7 Diéu 23 Nghi dinh sé 34/2011/NB-CP
quy dinh: “Truong hop co quan, t6 chire, don vi c6
tham quyén gidi quyét khiéu ngi, t6 céo két lugn viéc
xir 1y ky lugt cong chirc tién hanh khéng ding quy
dinh vé &p dung hinh thic ky lugt, trinh te, tha tuc va
tham quyén xi 1y Ky ludt thi nguoi dimg dau co
quan da ky quyét dinh ky ludt phai ra quyét dinh huy
bé quyér dinh xi ly ky ludt, dong thoi co quan, 10
chire, don vi ¢6 tham quyen xir Iy ky lugt phdi tién
hanh xem xét xu ly ky lugt cong chitc theo ding quy
dinh tai Nghi dinh nay”.

14 Pay 1a mot quy dinh méi cua Luat T chic chinh
quyén dia phuong nim 2015 so v6i Luat Té chuc
Hoi déng nhan dan va Uy ban nhan dan nam 2003
bai theo Luat T6 chirc Hoi dong nhan dan va Uy ban
nhan dan ndm 2003 thi Uy vién Uy ban nhan dan cp
tinh khong nhat thiét 1a nguoi dung dau co quan
chuyén mén thugc Uy ban nhan dan cap tinh.
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Uy ban nhan dan cip tinh (b6 nhiém Giam
dbc S, Pho Giam ddc So). Theo d6, Hoi
dong nhan dan cép tinh s& bau ra cac Uy
vién Uy ban nhan dan cip tinh. Sau d6, Chu
tich Uy ban nhan dan cép tinh chi cin cu
vao danh sach cac Uy vién Uy ban nhéan dan
cAp tinh ma bd nhiém thanh nguoi ding dau
cac co quan chuyén mén thudc Uy ban nhan
dan cép tinh. Khi nguoi ding dau co quan
chuyén mon thuéc Uy ban nhan dan cap
tinh vi pham phép luat thi c¢6 thé bi 4p dung
hinh thyc ky luat giang chirc va nguoi co6
tham quyén xir Iy ky luat 1a Cha tich Uy ban
nhan dan cép tinh?®. Gia st mot Giam ddoc
S& bi Chi tich Uy ban nhan dan cip tinh xur
Iy ky luat hinh thuc gidng chic. Khi bi
gidng chuc thi nguoi nay khong con 1a
Giam ddc S6, vay ngudi nay c6 con 1a Uy
vién Uy ban nhan dan cip tinh hay khong?

Twong tw, Luat TO chirc chinh quyén
dia phuong nam 2015 ciling quy dinh Ho1
d6ng nhan dan cip huyén bau, mién nhiém,
bai nhiém cac Uy vién Uy ban nhan dan cép
huyén. Trén co sé d6, Chu tich Uy ban nhan
dan cp huyén cin ctr vao danh sach cac Uy
vién Uy ban nhan dan cép huyén ma b
nhiém thanh nguoi ding dau cic co quan
chuyén mén thuoc Uy ban nhan dan cip
huyén (Truéng phong). Khi ngudi dimg dau
cac co quan chuyén moén thudc Uy ban nhan
dan cip huyén bi giang chirc thi thAm quyén
xtr 1y ky luat thuoc vé Chu tich Uy ban nhan
dan cip huyén.

Dudi goc do phép 1y, khi bi giang chire
Giam doc So (hodc Trudng phong), ngudi
nay ciing khong thé 1a Uy vién Uy ban

15 Xem thém Diéu 15 Nghi dinh s6 34/2011/ND-CP.
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nhan dan cip tinh (hodc cap huyén). Do do,
Hoi déng nhan dan cip tinh (hodc cip
huyén) nhat thiét phai bai nhiém tu cach
Uy vién Uy ban nhan dan cép tinh (hodc
cip huyén) cua ngudi nay. Nhu vay, co ché
phéi hop giita Chu tich Uy ban nhan dan
cap tinh (hodc cip huyén) v6i Hoi dong
nhan dan cép tinh (hoic cap huyén) trong
viéc ky luat giang chirc Giam déc So (hoic
Truéng phong) va bai nhiém tu cach Uy
vién Uy ban nhan dan cap tinh (hoic cip
huyén) ctia ngudi nay duoc thé hién nhu
thé nao? Céac quy dinh phéap luat hién hanh
khong quy dinh cu thé va chic chan ring
bt cap nay sé anh huong khong nho dén
viéc 4p dung hinh thac ky ludt gidng chuc
ciia Chu tich Uy ban nhan dan cap tinh
(hodc cdp huyén) dbi v6i ngudi ding dau
co quan chuyén mon.

Thir ti, quy dinh phap lugt vé hinh thic
ky lugt giang churc gdy kho khan trong viéc
giai quyét hdu qua phap Iy phat sinh

Nhu da trinh bay, giang chuc la viéc
cbng chuc gitr chac vy 1anh dao, quan ly bi
ha xudng chac vy thap hon. Pon cir, mot
cbng chuc cd chic vy Truong phong Tu
phap huyén X bi &4p dung hinh thuc ky luat
giang chic s& bi ha xuéng 1am Phé truong
phong Tu phap huyén X. Tuy nhién, khi ap
dung hinh thac ky luat nay vao thuc té lai
phét sinh bat cap 1a co quan nha nuéc da
duoc bd tri cap pho day du va dung dinh
mtec theo quy dinh phép luat thi viéc b tri
chuc vy dbi voi cong chuc 1anh dao, quan ly
bi giang chic s& duoc thuc hién nhu thé
nao? Cau hoi nay khong hé don gian va viéc
tra 1oi n6 chic chan s& rat khac nhau trong
thuc tién trién khai thi hanh.



HOAN THIEN CAC QUY PINH...

Thir ndm, gidi quyét hdu qua cua viéc
ap dung hinh thic ky lugt gidng chac oan,
sai con nhiéu han ché

Khoan 5 Diéu 23 Nghi dinh sé
34/2011/ND-CP quy dinh:
xie Iy ky ludt bang hinh thirc gidng chike,

“Cong chirc bi

cach chirc, buoc thoi viéc nhung sau do
dwoc co quan, t6 chirc, don Vi ¢co tham
quyén hodc Toa dn két ludn 1a oan, sai ma
Vi tri céng tdc cii dd bo tri nguoi khdc thay
thé thi ngwoi dimg dau co quan cé tham
quyén cé trach nhiém bé tri vao vi tri cong
tac, churc vu lanh dao, quan Iy phu hop”.
“Nguweoi ding dau co quan c¢é tham quyén
c6 trach nhiém bé tri vao vi tri cong tac,
chirc vu lanh dao, qudn ly phu hop” 1a mét
quy dinh rat nhan van va 1a bao dam quan
trong cho quyén, lgi ich hop phap cia cong
chtre bi oan, sai. Tuy nhién, vé1 quy dinh so
sai nay, cong chirc bi oan, sai kho co thé sir
dung 1am co s& phap 1y dé bao vé quyén va
loi ich hop phap cua minh, dic biét 1a d6i
v6i cdng chirc bi &p dung hinh thic ky luat
giang chirc.

Cu thé, khi cong chirc bi xur 1y ky luat
bang hinh thtrc giang chirc dugc két ludn 1a
oan, sai ma vi tri cong tac cii da b tri nguoi
khac thay thé thi ngudi dimg dau co quan ¢
tham quyén c6 trach nhiém bd tri vao chirc
vu lanh dao, quan 1y pht hop. Van d& phat
sinh 1a cac chuc vu lanh dao, quan 1y khac
déu da day du va dang dinh muc theo quy
dinh phép luat thi giai quyét nhu thé nao?
Cau hoi nay khong dé tra 11 bai van dé nam
& chd nguodi dung dau co quan c6 thim
quyén cé thyc sy mudn bao vé quyén va loi
ich hgp phap cua cong chirc bi oan, sai hay
khéng? Tuy nhién, can luu y rang, ngudi

dung dau co quan c6 thdm quyén rat “e
ngai” trong viéc gay ra sy xdo tron, tor do
gy anh huong tiéu cuc dén hoat dong cua
co quan. Viéc “pha v&” chi tiéu bién ché
ciing nhu “phinh to” sé lwong nguoi giir
chuc vu lanh dao, quan Iy cua co quan, don
vi s& kho ¢ thé dugce chip nhan trong bdi
canh Dang va Nha nudc ta dang chu truong
tinh gian bién ché va giam dan s lugng
nguoi gitr chirc vy lanh dao, quan ly.

3. Céc kién nghi hoan thién

T nhitng phan tich ¢ trén, tac gia dé
xuat mot sb kién nghi sau:

Thez nhdt, can tién hanh ra soat dé loai
bo nhiing tiéu chi dinh tinh trong cac hanh
vi vi pham bi &p dyng hinh thuac ky luat
gidng chuc. Nhu da trinh bay, nhitng tiéu
chi nhu “vi pham ¢ mitc dé rat nghiém
trong”, “dé xay ra hgu qud nghiém trong”,
“gay hdu qua nghiém trong ” khéng roé rang,
cu thé va gy kho khan cho nguoi c6 tham
quyén trong viéc lya chon hinh thic ky luat
phu hgp. Véi cac quy dinh mang tinh dinh
tinh nhu vay, phap luat chang nhitng khdng
gilip cho viéc diéu chinh hiéu qua cac quan
hé xa& hoi ma ngugc lai con cho phép céc
chu thé c6 tham quyén tao ra su tly tién
trong ap dung phap luat. Mot van ban quy
pham phap luat chira dung qué nhiéu céc
tiéu chi dinh tinh vira thé hién su bt luc
trong qua trinh 1ap phép, vira rat dé tao ra sy
lam quyén, ty tién, d& bi lgi dung trong
viéc “bao che” hoac “chén ép” cong churc vi
pham phap luat.

Thir hai, hién nay, viéc phan dinh tham
quyén va trach nhiém cta ca nhan ngudi
dung dau véi tap thé co quan, t6 chirc, don
vi chua 16 rang, cu thé, tir 46 gdy ra nhiing
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luc can trong viéc 4p dung ché tai déi voi
ngudi ding dau'®. Do sy khong rd rang nay
ma tinh trang ngudi ding dau trén tranh,
dun day trach nhiém cho tap thé rat phd
bién®. Nguoc lai, tinh trang quy két theo
kiéu “tha xir 1Am hon bo sot”, cit ¢co sai
pham trong co quan, td chtrc, don vi thi
dwong nhién nguoi dimg dau phai chiu trach
nhiém toan bd vaAn co thé xay ra'®. Vé
nguyén tic, co so thuc té dé xu 1y ky luat
cong chic 1a phai c6 vi pham phap luat -
nhimng hanh vi ¢6 16i'%; dau hiéu phap 1y bat
budc ctia moi vi pham phap 1uat?°. Do do,
viéc xu ly ky luat giang chic nguoi ding
dau can phai quan triét yéu t6 16i. Nghi dinh
sO 34/2011/ND-CP quy dinh ap dung hinh
thirc ky luat giang chire chi can ctr vao hai
tiéu chi: i. Bé xday ra hanh vi vi pham phdp
lugt nghiém trong trong pham vi phu trach;
ii. Khong co bién phdap ngan chan ma khong
can ctr vao yéu t6 11 (c6 biét hay khong biét
hanh vi vi pham) 1a mot diéu chua that su
hop 1y. Vi vay, dé loai bo nghich 1y “tich
cuc phat hién hanh vi vi pham lai co “nguy

16 Trinh Pic Thao - Hoang Minh Hai, Y thic phap
ludt trong co ché thuc hién phap lugt vé trach nhiém
Cia nguwoi ditng dau co quan hanh chinh nha meéc ¢
Viét Nam hién nay - Iy lugn va thyc tién”, Tap chi
Nha nuéc va phap luat, s6 2, nam 2016.

17 Trinh Ptc Thao, “Hoan thién phdp ludt vé trich
nhiém cia ngwoi dimg dau co quan hanh chinh nha
nuwdce ¢ Viét Nam hién nay”, Tap chi Nghién cuu lap
phép, s6 17, nam 2010.

18 Tran Xuan Thung, “Ban vé quyén han va trach
nhiém cia ngwoi dirng dau co quan hanh chinh nha
nuwoc”, Tap chi Dan cha va phap luat, s6 17, nim
2015.

19 Nguyén Ctru Viét, Gido trinh Ludt hanh chinh Viét
Nam, Nxb. Chinh tri qudc gia, Ha Noi, nim 2013, tr.
550.

20 Hoang Thi Kim Qué, Gido trinh Ly ludn chung ve
nha nwoc va phdp ludt, Nxb. Pai hoc quéc gia Ha
NoOi, nam 2015, tr. 393.
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co” bi ky ludt gidng chire”, can sira doi
khoan 3 Diéu 12 Nghi dinh sé 34/2011/ND-
CP theo hudng bd sung yéu t6 16i cia ngudi
dung dau. Theo d6, nguoi ding dau néu co
16i dé xay ra vi pham phap luat nghiém
trong trong pham vi phu trach ma khong c6
bién phap ngan chan thi méi ganh chiu trach
nhi¢m ky ludt. Nguoc lai, néu nguoi dung
dau khong thé biét mac du di ap dung moi
hinh thire va phuong phap quan 1y thi khong
phai ganh chiu trach nhiém ky luat. Trong
trudng hop ndy, c6 thé tham khao cac quy
dinh cua Luat Phong, chong tham nhiing
nim 2018. Theo Diéu 73 Luat Phong,
chéng tham nhiing nam 2018 thi “nguwoi
dung dau co quan, t6 chire, don vi s€ dwoc
xem xét loai tru trach nhiém ky ludt trong
truwong hop khéng thé biét hanh vi tham
nhiing . Thiét nghi, day 1a quy dinh rat hop
1y can dugc ké thira. Theo tac gia, Nghi
dinh s6 34/2011/ND-CP c6 thé sira doi
theo hudng loai trir hinh thic ky luat giang
chtrc cho ngudi dimg dau co quan, to chirc,
don vi néu ngudi nay khong thé biét hanh
Vi vi pham cta nhan vién dudi quyén. Nhu
vay, khoan 3 Piéu 12 Nghi dinh s
34/2011/ND-CP s& duoc sira doi nhu sau:
“Hinh thuc ky ludt giang chuc dwoc dap
dung doi nguoi dirng dau co quan, té chirc,
don vi dé xay ra vi pham phdp ludt nghiém
trong trong pham vi phu trach ma khong
co bién phap ngan chan. Trong truong hop
nguoi ditng dau co quan, té chirc, don vi
khong thé biét nhitng vi pham phdp ludt
nghiém trong nay mdac du da ap dung moi
bién phap can thiét thi dwoc xem xét logi
trie hinh thire ky ludt giang chirc”.

Ther ba, viéc &p dung hinh thic ky luat
giang chuc Giam déc S¢ (hodc Truong
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phong) thudc thim quyén caa Chu tich Uy
ban nhan dan céap tinh (hodc cip huyén).
Khi bi giang chic Giam déc S (hoic
Truong phong) thi cong chac nay cing
khong thé 1a Uy vién Uy ban nhan dan cép
tinh (hodc cap huyén). Trén co sé do, Hoi
ddng nhan dan cip tinh (hoic cip huyén)
nhét thiét phai bai nhiém tu cach Uy vién
Uy ban nhan dan cap tinh (hoac cap huyeén)
ctia ngudi nay. Chinh vi vay, phéap luat can
quy dinh cu thé co ché phéi hop gita Chu
tich Uy ban nhan dan cap tinh (hoic cip
huyén) véi Hoi dong nhan dan cip tinh
(hoic cap huyén) trong viéc ky luat giang
chtc Giam déc Sé (hoic Truong phong) va
bai nhiém tu cach Uy vién Uy ban nhan
dan cép tinh (hoic cap huyén) cua ngudi
nay. T4t nhién, véi co ché Pang lanh dao
nhu nuéc ta hién nay thi khong thé xay ra
van dé xung dot quyén luc, nhung co ché
phdi hop van 1a diéu quan trong can minh
dinh trong mot van ban luat cé hiéu luc
phép 1y cao. Do d6, nham bao dam co ché
phdi hop nay ciing nhu cu thé hoa tham
quyén cia Chu tich Uy ban nhan dan cip
tinh (hoac cip huyén) trong viéc &p dung
hinh thirc ky luat giang chac, phép luat can
quy dinh: “Péi Véi nguwoi ditng dau co
quan chuyén mén thugc Uy ban nhan dan
thi Chs tich Uy ban nhan dan cé thdm
quyén xiz Iy ky ludt va quyér dinh hinh thic
ky ludt. Trong trirong hop Cha tich Uy ban
nhan dan ap dung hinh thuc ky lugt giang
chirc (hodc cach chirc) doi véi nguoi dirng
dau co quan chuyén mén thuéc Uy ban
nhan dan thi Héi déng nhan dan cing cdp
phdi bai nhiém nr cach Uy vién Uy ban
nhan dan cua nguoi nay”.

Thit i, Nghi quyét sé 56/2017/QH14
cua Qudc hoi ngay 24/11/2017 vé tiép tuc
cai cach té chiac bo may hanh chinh nha
nudc tinh gon, hoat dong hiéu luc, hiéu qua
d3 nhan dinh: “Quadn Iy bién ché tgi nhiéu
Bg, nganh, dia phwong chwa nghiém; co
cau cong chirce chwea hop 1y, sé lheong cap
phd ¢ mét s6 don vi vueot quy dinh, con mdt
can déi Vé ty 1é gia nguoi g chirc danh
lanh dao, quan ly, gii ham cdp véi cong
chite tham muu, giup viéc”. Do d6, dé
khong “vuot rao” sb lugng cap pho, thiét
nghi Nghi dinh s 34/2011/ND-CP can quy
dinh: “Trong truong hop cdng chuc gii
chiec vu lanh dgo, quan ly bi ky lugt giang
chizc khéng bé tri diroc chirc vu thdp hon do
da bé tri dii s6 lwong thi khong bo tri niza
nhieng nguwoi bi ky lugt van dwege hiwong phu
cap cua chirc vu lanh dao, quan ly sau khi
bi giang chirc cho d@én hét nhiém ky”. B
sung nay tuy nho nhung lai rat can thiét
nham giai quyét bai toan “thira lanh dao,
quan 1y”. V& ky thuat 1ap phap, nha 1am luat
c6 thé quy dinh theo quy trinh ngudi cd
tham quyén ra quyét dinh ky luat giang
chtc, sau d6 ra quyét dinh bao luu phu cap
chtc vu 1anh dao dén hét nhiém ky (phu cap
cuaa chuc vu sau khi bi giang chirc). Tuong
tu, dé bao dam quyén va loi ich hop phéap
ctia cong chue bi xtr 1y ky luat bang hinh
thirc giang chirc duoc két luan 13 oan, sai,
ngudi ding dau co quan c6 thim quyén cé
trach nhiém bd tri vao chuc vu lanh dao,
quan 1y phu hop. Tuy nhién, trong truong
hop vi ly do khach quan (do da du dinh
murc, s6 lugng) ma co quan khong thé b tri
vao chtc vu 1anh dao, quan ly phu hop thi
“nguoi dé van sé dwoe hwong phu cap chirc
vu ldnh dao, quan Iy cho dén hét nhiém kp”.
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TRACH NHIEM HINH SU CUA PONG PHAM
TRONG QUOC TRIEU HINH LUAT

Nguyén Phwong Thdo”
Tran Vin Thuwong™

Tom téat: Bai viét phdn tich, danh gid cdc quy dinh vé tréch nhiém hinh sy cia ché
dinh dong pham trong Quéc trieu Hinh ludt, dong thoi rit ra nhing bai hoc kinh nghiém
va kién ngh; hoan thién déi véi phap ludt hinh sy dwong dai.

Abstract:

The article analyzes and assesses the regulations on criminal

responsibility of accomplices under the Quoc trieu Hinh luat, thereby draws lessons and
recommendations to improve the present related regulations.

I\/I ot toi pham cu thé c6 thé do mot
hodc nhiéu nguoi thyc hién. Khi
t6i pham do nhiéu ngudi thuc hién ¢ thé co
d6ng pham, ciing c6 thé do nhitng nguoi
thuc hién t6i pham doc lap hoan toan vai
nhau. Nhan thtc duoc tam quan trong cua
ché dinh dong pham, ngay tir rit sém céc
nha 1ap phap trong lich sir nudc ta dé cap
dén ché dinh dong pham va quy dinh nd
nhu cin cir dé phan hoa trach nhiém hinh sy
(TNHS) va dinh t6i danh cho toi pham trong
Qudc triéu Hinh luat (Bo luat Hong Bc).
Pay 1a bo luat tiéu biéu nhat va mang dam
dau 4n dan toc trong lich sir lap phép thoi
ky phong kién Viét Nam®. Viéc nghién ctu
ché dinh dong pham trong Quéc triéu Hinh
luat khong chi cho ta thiy béi canh tinh
hinh x& hoi ltc bay gio, ma con cho ching
ta nhitng bai hoc vé ki thuat lap phéap, gop
phan xay dung ché dinh dong pham trong

* ThS., Khoa Luat Hanh chinh — Nha nuéc, Truong
Dai hoc Luat Tp. Hd Chi Minh.

** Khoa Luat hinh sy, Truong Dai hoc Luat Tp. Hd
Chi Minh.

1 Vi Van Mau, C6 lugt Viét Nam va tw phap sir dién
giang (1975), quyén | —tap 1, Sai Gon, tr.215.
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Luat Hinh sy hién nay. Pé dé so sanh véi
luat hinh sy hién nay va qua d6 thé hién
dugc gié tri cua Qudc tridu Hinh luat, nhém
tac gia trinh bay van dé dong pham trong
Bo luat nay theo cau trdc cua Luat Hinh sy
hién dai.

1. Khéi niém va cac dau hiéu vé dong
pham trong Quéc triéu Hinh luat

Khac voi Luat Hinh sy hién hanh, Quéc
triéu Hinh luat khong dua ra dinh nghia mot
cach cu thé thé nao 1a ddng pham va ciing
khong dua ra dinh nghia vé cac loai nguoi
ddng pham. Tuy nhién, qua hon 20 diéu luat
dugc quy dinh rai rac trong cac chuong
Danh L&, Vi ché, Pao tic, Pau tung, Tra
nguy... chung ta c6 thé khai quat quan niém
cua cac nha lam luat vé dong pham trong
Qudc triéu Hinh luat:

Thiz nhdt, dau hiéu vé s lugng nguoi
pham toi ¢ day 1a: “Nhiéu nguoi”. Ngay &
chwong dau tién (chuong Danh 1¢) quy dinh
vé cac nguyén tic, ché dinh dong pham
duoc quy dinh & cac Piéu 35, 36 nhu sau:

Piéu 35 quy dinh: “Nhiéu nguwoi clng
pham mét téi, thi ldy nguroi khoi xwrong 1am



TRACH NHIEM HINH SU...

ddu, nguoi a tong, dwoC giam mét bdc...”
hay nhu Diéu 36 cing quy dinh “Nhiéu
nguoi cung pham mét téi ma trong do co
nguoi tron tranh, nguwoi bi bat bi dinh téi 1a
a tong. Sau khi bdr dwoc nguwoi tron tranh
thi dinh tgi la dhing dau”.

Dé thoa man viéc tré thanh ddng pham,
doi hoi phai ¢6 s6 luong nhiéu — it nhat 13 tur
hai nguoi tro 1én thuc hién toi pham. Néu
trong pham t6i don 1é chi c6 Mot nguoi
pham toi va tinh chat nguy hiém cho xa hoi
dang ké thi truong hop ddng pham, co tir
hai ngudi tré 1€n thuc hién toi pham, tinh
chat nguy hiém cho x& hoi ldc nay sé& tro
nén cao hon va toi pham c0 ty 1¢ thanh cong
cling cao hon do cé su gilp strc, ban bac va
tién hanh thuc hién ciia nhiéu nguoi. Chinh
vi vay, tir dic trung nay cua déng pham, dau
hiéu dau tién dé xac dinh ¢ hay khéng c6
do6ng pham xay ra phai 12 s6 lugng nguoi
nhiéu — cu thé Ia tir hai nguoi tra 18n.

Thet hai, ddu hiéu vé hanh vi pham toi:
Nhig ngudi déng pham phai cing thuc
hién mot toi pham. Quay tro lai véi Diéu
36, dau hiéu cung thuc hién mot toi pham
dugc coi nhu 1a mot dau hiéu khong thé
thiéu cua déng pham. Piéu 454 quy dinh:
“Nhitng Ké cung mwu Voi nhau di an cuop,
nhung khi di thi lai khéng di, nguoi di ldy
dwoc cua vé chia nhau, ma ké dong muwu ¢
nha ciing lay phan chia, thi ciing xir toi nhuw
la ¢6 di an cuop; néu khong ldy phan chia
thi xir lwu di chdau gan. Trieéc Kia van ting
an cuép, ma khi dy khéng di, di khéng lay
phan, ciing xir t6i dan cwop”. Mac du ky
thuat 1ap phép & thoi ky nay con nhiéu han
ché, cac diéu luat cha yéu duoc xay dung
dua trén nhitng vu viéc, vu &n cu thé, nhung

chinh nho vay ma ta khai quat dugc nhirng
d4u hiéu cia ddng pham. Piéu 454 quy dinh
“cung muu voi nhau” di an cudp dugc coi la
mot dau hiéu cua dong pham.

Trong qua trinh thuc hién to6i pham co
thé tham gia hoan toan, hoic chi mot phan
trong dé ciing duoc coi 1a déng pham: C6
thé t6 chic thuc hién rdi tham gia hoic
khong tham gia nhu quy dinh ¢ Diéu 454,
cling ¢6 thé xUi giuc nhu Diéu 539: “Nhing
ké xui giuc cho nguwoi ta khdng biét ma
pham phdp, hay la nguwoi biét phép ma cir
xUi giuc ho lam trdi phép, ciing la dé cho
nguwoi ta pham phap, réi dé bat hay té céo,
hay la d@é ngwoi khéc bat, hay té céo, chi y
dé ldy thwong, hay vi hiém khich ma xui
giuc dé cho nguoi ta pham téi, thi clng bj
Xtr 1oi nhw nguoi pham phap .

Thiz ba, dau hiéu hau qua chung cuaa
ddng pham. Hdu qua cua téi pham: Theo
khoa hoc Luat Hinh sy hién dai, tinh nguy
hiém cho x& hoi cua toi pham, vé khach
quan, 1a “gay ra hodc de doa gay ra nhirng
thiét hai dang ké cho cac quan hé xa hdi
dwoc lugt hinh sy bao vé”. Hau qua chung
trong dong pham phai la két qua caa su phdi
hop hoat dong cua tat ca nhitng ngudi tham
gia vao viéc thuc hién toi pham. Hau qua
nay xay ra do hanh vi cua nhiing nguoi
pham toi gay nén. Vi du “muu giét nguoi”
ma di gdy ra hau qua chét nguoi thi nguy
hiém hon truong hop lam ngudi khac bi
thwong nhu & cac Diéu 415; 416; 417...
Trong truong hop ¢b ¥ giy thuong tich ¢
Diéu 466, mac do nguy hiém cua hanh vi
tang dan theo thwong tich cia nguoi bi
danh, 1an luot 13 “Bdnh nguoi gdy rang, sit
tai, miii, chét mét mat, gay ngén chan ngon
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tay, gidp xwong” thi it nguy hiém hon
treong hop danh nguoi “gay 2 rang, 2 ngon
tay tro 1én”.

M3t khéc, trong nhom céac quy dinh vé
ddéng pham, chi c6 hai diéu quy dinh vé
nguyén tac 1a Diéu 35 va 36, con lai chu yéu
1a quy dinh vé toi pham cu thé. Trong cac
quy dinh vé toi pham cu thé d6, mic du &
cac diéu luat déu c6 phan héa vé TNHS,
phan hoa vé hinh phat nhung déu quy dinh
mot hau qua chung. Vi du: Diéu 116 quy
dinh vé dong pham trong viéc tiét 16 bi mat
qudc gia, Pidu 188 quy dinh dong pham vé
t6i danh bac. Piéu 411, 412 quy dinh vé
dong pham trong muu phan, Piéu 415, 420
quy dinh vé déng pham trong toi giét nguoi,
Piéu 426 quy dinh déng pham trong toi
cudp, Pidu 491 dong pham trong t6i danh
va ling ma su gia; DPiéu 469 ddng pham
trong toi danh nguoi.

Ther tue, dau hiéu 16i: Theo khoa hoc luat
hinh sy hién dai, tinh nguy hiém cho xa hoi
cua toi pham, vé chi quan, co nghia la
ngudi pham t6i c6 16i. Trong Quéc triéu
Hinh luat, yéu t5 15i cua nguodi pham toi
cling da duoc xem xét dén. Tuy nhién, van
dé nay dugc dat ra va giai quyét khong cu
thé, chi tiét nhu luat hinh sy hién dai. L3i
duoc thira nhan trong dong pham dugc ghi
nhan trong Quédc triu Hinh luat chu yéu
dudi dang 16i ¢ y.

Nhu vay, mac di trong Quéc triéu Hinh
luat khong dwa ra khai niém thé nao 1a dong
pham, tuy nhién, qua nghién ctu cac quy
dinh vé dong pham ta thiy dé duoc coi la
d6ng pham thi can céc du hiéu nhu sau: S6
luong ngudi pham toi (tr 2 nguoi tro 1én
cung thuc hién toi pham), can c6 dau hiéu
vé hanh vi pham toi cua cic nguodi dong
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pham - “ctng thuc hién mét téi pham”, dau
hiéu hau qua chung cua téi pham, dau hiéu
mbi quan hé nhan qua giita hanh vi va hau
qua, dau hiéu dong co, muc dich pham toi,
yéu t6 15i. Bdng pham trong Quéc triéu
Hinh luat cé thé hiéu 1a viéc: Hai nguoi tro
Ién cung cé y thuc hién tgi pham. So véi
Luat Hinh sy hién nay, nhitng ddu hiéu cua
ddng pham trong Qudc triéu Hinh luat khé
tuong doéng voi nhau, chiing to ky thuat 1ap
phép va quan diém cua cac nha 1am luat thoi
Lé so di c6 nhiing tién bo nhat dinh.

2. Cac loai ngwoi dong pham trong
Qudc triéu Hinh luat

Khéac véi Luat Hinh sy hién hanh quy
dinh cé4c loai nguoi dong pham: Ngudi thuc
hanh, nguoi to chic, ngudi gilp sic, ngudi
xUi giuc; Quéc triéu Hinh luat sir dung cac
thuat nglr sau: Nguoi khoi xudng, nguoi
chi muu, nguwoi thu pham, nguoi a tong,
ngueoi XUi giuc, ngweoi dung tang... Didu 35
Quéc triéu Hinh luat quy dinh: “Nhiéu
nguwoi cung pham mét téi thi ldy nguwoi khoi
xwong lam dau, nguwoi a tong dwoC giam
mét bdc”. Biéu 116: “Nguwoi dau tién tiét 16
1a thi pham, nguoi nghe dwoc roi truyén
cho nguwoi khéac 1a tong pham” hay Diéu
411: “Nhiing ké muu lam phdn, muu lam
Viée dai nghich thi xit téi chém béu dau, ké
tong pham va than dang biét viéc dy deu
phai toi chém”... Chinh vi vay, mac du
trong Quéc triéu Hinh luat ta thiy xuat hién
rat nhiéu thuat ngir chi nhimg nguoi dong
pham, tuy nhién téng hop lai theo nhiing
quy dinh cua Luat Hinh sy hién hanh ta thiy
c0 cac loai nguoi chinh:

Nguoi cha muu (nguoi cim dau, ngudi
khoi xudng, ngudi chi huy dong thoi thuc
hién t6i pham), nguoi xdi giuc (1a nguoi
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kich dong, du dd, thuc day ngudi khac
pham t6i), nguoi giup strc (nguoi dung tang,
nguoi gidu giém). Piéu 465 miéu ta veé
ngudi Ui giuc “...xui nguoi ta danh, dau
minh khéng c6 mat hic danh nhau, ciing xur
cling mét tgi”, Piéu 539: “Nhiing ké xui
giuc cho nguoi ta khdng biét ma pham
phdp, hay la nguwoi biét phap, ma cir xui
giuc ho lam tréi phép... thi cung bi xu toi
nhw nguoi pham phap ”, Biéu 74 miéu ta vé
nguoi giup suc, dung tung “Nhitng nguoi
ban rugng dat ¢ bo céi cho nguoi nuwéc
ngoai thi bj téi chém... Quan 16, huyén, tran
¢é y dung tang thi cing mét tgi ... Hanh vi
dung ting dugc quy dinh trong Quéc triéu
Hinh luat déu duoc hiéu 1a hanh vi cua quan
chuc cac cap va hanh vi nay duoc quy dinh
& tuong ddi nhiéu toi pham khac nhau nhu
cac toi o Diéu 54, 56, 74, 76, 101, 176...
Pay 1a mot diém dang cha ¥, thé hién théi
d6 nghiém khac cua nha Lé trong viéc xir ly
hanh vi sai pham caa quan lai trong bd may
nha nuéc?,

Nhu phap luat hinh sy hién hanh, viéc
phan loai cac déng pham xuét phét tir tinh
nguy hiém caa hanh vi pham t6i ma dong
pham thyc hién khéng giéng nhau. MGi
nguoi cd vai tro khac nhau, cling nhu mirc
d6 pham toi khéng giéng nhau; chinh vi thé
can phan loai ra céc loai nguoi ddng pham
dé gilp cho viéc phan héa TNHS, phan hoa
hinh phat dugc chinh xac va céng bang.
Diéu 469 c6 quy dinh “Pong muwu dinh
nguoi bi thwong, thi ké ndo danh nhiéu don
nang la thu pham, ké chi muu ciing phai

2 Nguyén Ngoc Hoa, Vdn dé téi pham trong Quéc
trieu Hinh lugt, Quéc triéu Hinh luat lich st hinh
thanh, ndi dung va gia tri, (2004), Nxb. Khoa hoc Xa
héi, Ha Noi, tr, 213-214,

cung mét toi, con nguwoi tong pham thi dwoc
giam téi mgt bac”, Diéu 415 “Nhing ké
mueu giét nguoi...tong pham deéu bi xir nhe
hon toi trén mot bac”.

3. Trach nhiém hinh sw caa ddng
pham trong Quéc triéu Hinh luat

Vé nguyén tdc chju trach nhiém chung
vé toan bg tgi pham, tit ca nhitng nguoi
ddng pham déu bi xét xtr vé cing mot toi
danh trong cling mot diéu luat. Piéu 35:
“Nhiéu ngwoi cung pham mét tgi thi lay
nguoi kKnéi xwomg lam dau, ngwoi a tong
dwocC giam mgt bdc... ”. Nhirng nguoi pham
t6i trong dong pham déu phai chiu TNHS
trong cung mot toi mac du can clir vao mirc
d6 pham t6i, can cr vao tinh nguy hiém cua
hanh vi ma phai chiu hinh phat khac nhau.
Diéu 426: “Nhitng ké dan cuop thi xi chém;
ké tong pham xi gido...”. Nguyén tic
nhitng nguoi dong pham phai chiu trach
nhiém chung vé moi toi pham duoc coi 13
nguyén tic co ban, xuyén sudt trong bo luat
nay. Vi du: Piéu 116, Didu 188, Diéu 411,
412, Diéu 415, 420, Diéu 426, Diéu 491;
Diéu 469. ..

Vé nguyén tdc chiu trach nhiém dgc ldp
vé viéc cung thyc hién téi pham, nhitng
ngudi ddng pham khong phai chiu trach
nhiém vé hanh vi vuot quéa cia ngudi ddng
pham khac va tinh tiét ting nang, giam nhe
TNHS lién quan dén ngudi ddng pham nao
thi chi &p dung véi ngudi dong pham do.

Hanh vi vuot qua cia nguoi dong
pham khac la hanh vi vuot ra ngoai y dinh
chung caa nhitng ngudi dong pham. Nhitng
ngudi ddng pham khong phai chiu trach
nhiém vé hanh vi vuot qua cua ngudi dong
pham khéc. Néu ciing dong muu dénh nguoi
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— cling thoa thuan véi nhau vé viéc cb y gay
thuong tich cho ngudi d6, nhung néu gay
thuong tich vuot qua mirc do dugc ban bac,
dan dén hau qua chét nguoi thi Luat quy
dinh “ddnh dén chét thi xem vét thirong ndo,
ké danh thuwong tich ay bi tgi... 3. Nhu vay,
chiing ta c6 thé thdy, néu hanh vi cua nhitng
ngudi dong pham vuot qué du kién, thoa
thuan ban dau véi nhitng nguoi dong pham
khac ma c6 tinh nguy hiém cao hon thi phai
chiu trach nhiém doc lap.

Tinh tiét tang nang, giam nhe TNHS
lién quan dén ngudi ddong pham nao thi chi
4p dung véi nguoi dong pham do. Do 1a
nhitng tinh tiét giam toi nhu: Nguoi gia,
ngudi tan tat, nhimg nguoi thuoc Bat nghi?,
ho hang ba phi cua hoang thai ta®. ..

Vé nguyén tic c& thé hoéa TNHS cua
nhitng nguwoi dong pham dya vao sy khéc
biét trong vai trd cua ngudi dong pham, dua
vao c4c muc do tham gia cia cac dong
pham dé xac dinh TNHS, dua vao cac giai
doan thuc hién pham t6i, dua theo chuc vu

3 Piéu 469 Quac trieu Hinh lugt, Vién Sir hoc, Nxb.
Tu phép, 2013.

4 Piéu 3 Quac trieu Hinh ludt quy dinh: “Tdm diéu
duoc nghi xét giam tgi: 1. Ngh; than, 1a ho ton that
tir hang dan miéu tre 18n; ho hoang hau tir hang phai
dé tang ty ma, ho hoang hdu tir tiéu cong tro 1én. 2.
Ngh;i co: La nhitng nguoi ¢ cuu. 3. Nghi hien: La
nhitng nguoi cé dirc hgnh. 4. Nghi nang: La nhing
nguoi co tai nang lon. 5. Nghi cdng: La nhing nguoi
c6 cong huan Ién. 6. Nghi quy: La nhitng nguwoi ¢
chirc sw tir tam phdm tré 1én, nhifng quan vién tan
chite hay ¢é teéce tir nhi pham tré 1én. 7. Nghi can:
L& nhitng nguwoi can cii, cham chi. 8. Nghj tan: La
nhétng con chau cac triéu trieéc”.

5 Piéu 5 Quédc triéu Hinh luat: “Nhiing ho ba phi cia
hoang théi ti tir dai cng tro 1én ma pham tiz téi, thi
ciing phai lam thanh ban tdu dang lén vua xét dinh,
tir i Leu tré Xuong dieoC giam mét béc, néu tgi thap
ac, giét nguoi, gian dam, trém cdp trong cung cam,
an hoi I 1am tréi phép, thi khdng theo lugt nay .

22

dé phan hoa TNHS va dua vao dia vi trong
gia dinh cuia nguoi pham toi.

Pdng pham 1a mét truong hop pham
toi dac biét trong Luat hinh su: Hai nguoi
tro 1€n cung thuc hién mét toi pham. Chinh
su dac biét ¢ sb luong nguoi, cling nhu dac
diém vé mat chu quan cua toi pham ma can
phai ¢ su c4 thé hoa trach nhiém sao cho
phu hop.

Thiz nhat, dya vao si khac biét trong
vai trd cua nguoi dong pham: C6 thé cd cac
duong 16i khac nhau dé xir 1y ddi véi tung
loai ngudi pham t6i. Diéu 35: “Nhiéu nguoi
cing phgm mét tgi, thi ldy nguwoi khoi
xuong lam dau, ngwoi a tong dwoc gidm
mét bdc”; Diéu 469: “Pong mueu danh
nguwoi bi thiwong, thi ké nao danh nhiéu don
nang la thu pham, ké chu muu ciing phai
cung mg¢t tgi, con ké tong pham thi dwoc
giam toi mét bdc...”. Phan tich noi dung
cia cac diéu luat trén cung cac diéu luat
tuong tu nhu Diéu 418; 420; 426... cho
thy, trong vu pham toi c6 ngudi tha pham,
nguoi chu muu va nguoi a tong thi nguoi a
tong luén dugc huong hinh phat nhe hon
mot bac so voi nguoi chu muu va thu pham.
Tir viéc phan tich cac diéu luat trén, ta thay
quan diém cua c4c nha 1am luat dat hanh vi
pham toi cua ké cha muu 1én dau véi mic
hinh phat duoc &p dung Ia cao nhat. Piéu
411: “Ké muu lam phan, muu lam viéc dai
nghich thi xir téi chém béu ddu, ké tong
pham va than dang biét viéc dy déu phdi tgi
chém... quan sé tai dung tng hay gidu
giém thi xi nhw ké pham téi”. Trong hé
thdng hinh phat tir hinh ¢6 ba bac: Thét co,
chém bac mét; chém béu dau bac hai va
lang tri 1a bac ba thi ké muu lam phan (ké
chu muu) s& bi chém béu dau, nhiing ké
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tong pham va ddng dang thi bi chém®. So
véi hinh phat bac hai caa ké chi muu thi
nhitng ké tong pham va than dang s€ phai
chiu muc hinh phat nhe hon mot bac: Chém
(Bac mét trong hinh phat tir hinh).

Ther hai, dya vao cac mire do tham gia
Ciia cdc dong pham dé xdc dinh TNHS: Néu
nhu Luat Hinh sy hién dai dua trén dang
hanh vi tham gia pham t6i dé xac dinh vai
tro cta nguoi pham t6i, qua d6 quy dinh
duong 16i xur I khac nhau d6i véi ting loai
ngudi déng pham thi trong Quéc triéu Hinh
luat, ngoai can cur vao dang hanh vi cua
nguoi tham gia pham t6i, nha lam luat con
can cur vao muc do thuc hién toi pham cua
ho dé xac dinh vai trd, qua d6 quy dinh
TNHS ddi véi ho. DPidu 469 quy dinh:
“Pong muu ddnh nguwoi bi thwong, thi ké
nao ddanh nhiéu don nang 1a thi pham, ké
chu muu ciing phai cung mét téi, con nguoi
tong pham thi dwoc giam toi mot bdc,; danh
dén chét thi xem xét Vi thuong tich nao, ké
danh thwong tich dy nang téi. Néu khong
xem xét duoc rd rang thi ké hg thu sau cung
xir nang tgi . Cach thire xac dinh nay ciing
dia trén nguyén tic nguoi tham gia vao vu
d6ng pham ¢ mic d6 nhiéu hon thi méc do
TNHS cua ho ciing phai cao hon nhitng
ngudi khac, ngudi “ddnh nhiéu don nang 1a
thu phagm ”, va thu pham phai chiu hinh phat
nang hon ngudi a tong mot bac; hay “danh
dén chét” thi xem xét thuong tich do ai gy
ra dé xac dinh TNHS nang hon dbi véi
nhirng nguoi con lai... Cac nha lam luat
ciing du liéu truong hop, déng pham toi
danh nguoi trong truong hop khdng xac

6 Pidu 1, Khoan V Qudc triéu Hinh ludt, Vién Su
hoc, Nxb. Tu phap, 2013.

dinh dugc mac do cua hanh vi pham toi
“danh loan xa khéng biét trréc sau, nhiéu it
thi ké chui muu t6i nang nhdt” nghia 13 mic
d han ché trong viéc xac dinh mirc d6 hanh
vi thi trong déng pham thi ciing phai c6
ngudi chiu trach nhiém ning hon vé hanh vi
pham toi. DAy chinh 1a mot diém sang trong
viéc quy dinh can ctr xac dinh trdch nhiém
trong dong pham khi cac nha lam luat da
chia mac d6 pham toi thanh nhiéu loai:
Tham gia nhiéu hon chiu trach nhiém nhiéu
hon, trong truong hop khong xac dinh dugc
muc do thi ké chu muu phai chiu trach
nhiém. Viéc quy trdch nhiém nang hon vai
nguoi chu muu dugc cho 1a hgp ly khi ma
khoa hoc diéu tra hinh su IGc nay con nhiéu
han ché trong viéc xac dinh mic do pham
t6i vi trong d6ng pham, nguoi chi muu cd
vai trd to 16n trong viéc chu dong vé mit
tinh than, vach ra 4am muu, duong 16i, kich
dong dong bon thuc hién. Tuy nhién, day
ciing 1a diém han ché do dénh gia tinh chat
va muc do nguy hiém cho xa hoi caa hanh
vi pham t6i chua that xac dang nén viéc luat
quy dinh mac d6 TNHS cua nguoi thu
pham, nguoi chu muu, ngudi X0i giuc va
ngudi gilp stc phai chiu nhu nhau la chua
hop li, boi nguoi giup sac “cd vai tro it
quan trong hon so véi nhitng nguoi dong
pham khac ",

Thir ba, dua vao cdc giai doan thuc
hién pham tgi d@é xdc dinh TNHS ciia nguoi
dong pham. Piéu 412 quy dinh: “Nhiing ké
mueu phan nwéc theo gige thi xiz chém; néu
dd hanh d@éng thi xir téi béu dau; ké biét

" Tran Thi Quang Vinh (chu bién), Giao trinh Lugt
Hinh si phan chu‘ng, Truong Pai hoc Luat Tp. Ho
Chi Minh, Nxb. Hong btc, (2016), tr. 213.
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Viéc dy thi ciing dong téi...”. Diéu luat trén
phan toi muu phan nude thanh hai giai doan
& & dang muu phan va ¢ dang da hanh
dong. Hay ndéi cach khac, nhirng ké muu
phan nudc theo giac thi xu téi chém, con
néu toi pham da thyc hién viéc muu phan
thi xtr t0i nang hon tdi chém la chém béu
dau. Nhu vay, can cir vao giai doan thuc
hién t6i pham, Qudc triu Hinh luat phan
hoa toi pham theo nguyén tic téi pham hoan
thanh sé& chiu trach nhiém cao hon so vdi
viéc dy muu boi tinh chat nguy hiém cua toi
pham s& khac nhau can cir vao Vviéc toi
pham d3 va dang duoc thuc hién dén budc
nao. Tuy nhién, sy phan héa nay don gian
chi la thuc hién va chua thuc hién toi pham
vi vay chua luong hét dugc cac truong hop
va c6 su phan loai mot cach rach roi thanh
ba giai doan: Chuan bj pham toi, pham toi
chua dat, toi pham hoan thanh nhu Luat
hinh sy hién nay.

Ther tu, dwa vao nhdn than dé xac dinh
TNHS: Diéu 330 quy dinh néu quan dai than
tré xudng ma bién quan dan thanh hoanh
nhan thi s& bi X toi, riéng quan dai than va
tong quan gir chac vu cao trong triéu thi xu
toi nang, cac quan chuc khac xir toi nhe
hon. Quy dinh nay xuit phét tir quan diém,
quan lai nhu phu mau cuaa dan, vi vay quan
lai chc cang to thi cang gan phai guong
mau, theo dé hinh phat ciing ning hon so
véi c&c chuc quan khac ma pham téi nay.
Tuy nhién, mac d6 hinh phat s€ tang theo ty
16 nguoi tham gia toi pham, cang nhiéu
nguoi tham gia thi mac d6 chiu trach nhiém
cang cao hon.

Thir nam, dwa vao dia Vi Cua nguoi
pham téi trong gia dinh dé xdc dinh TNHS
trong dong pham. Bén canh céch phan hoa
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TNHS trong ddng pham dya trén vai trd cua
nguoi pham téi va mac d6 tham gia thuc
hién hanh vi pham toi, Quéc triéu Hinh luat
con ¢6 mot quy dinh vé TNHS cia ngudi
ddng pham kha doc dao d6 1a xac dinh
TNHS dya trén dia vi cua nguoi pham toi
trong gia dinh. Diéu 35 c6 quy dinh “Néu
tdt ca nguwoi trong mét nha cing pham téi,
chi bdt téi nguweoi tén trieong”. Quy dinh nay
c6 nghia, néu nhitng ngudi dong pham la
nguoi trong gia dinh, ho toc thi chi nguoi
“ton truong” phai chiu TNHS, nhitng nguoi
khac dugc mién TNHS. Pay 1a san pham
cua hoan canh x& hoi, anh hudng cua hé tu
tuong chinh tri - x& hoi Nho giéo®, dé cao
vai tro cua “ton trudng” khi nguoi trong nha
khong bao ban dugc nhau, véi vai tro caa
ton trudng thi ngudi do sé phai chiu trach
nhiém. Piéu nay xuat phat tir vi tri rat quan
trong trong gia dinh va dong ho ctia nguoi
ton truong — ngudi thiét lap trat tu, ky
cuong ciing nhu sy hoa thuan trong gia
dinh®. Pay 1a quan diém phan héa TNHS
dua trén nhan than cta nguoi pham toi ma
khéng phai dua trén tinh nguy hiém cuoa
hanh vi pham t6i. Va day ciling chinh 1a
diém khong cong bang va han ché khi xay
dung cac quy dinh vé t6i pham va hinh phat
trong Qudc triéu Hinh luat. Ngay ca khi dic
diém nhan than c6 anh huong 16n dén viéc
thuc hién t6i pham thi ciing khong thé dung
dic diém nhan than dé thay thé cho tinh

8 L& Thi Son, Nhitng dic diém co ban cua phap lugt
hinh sy thoi nha Lé trong Qudc trieu Hinh ludt,
Qudc tridu Hinh luat lich st hinh thanh, noi dung va
gia tri, Nxb. Khoa hoc xa hoi, (2004), tr.200.

® Nguyén Phuong Lan, Gid tri cia Quac triéu Hinh
ludt qua cdc quy dinh diéu chinh quan hé hén nhan
va gia dinh, Quéc triéu Hinh luat lich st hinh thanh,
ndi dung va gia tri, Nxb. Khoa hoc xa héi, (2004),
tr.408.
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nguy hiém cho xa hoi caa hanh vi. Chinh vi
vay, viéc xac dinh TNHS dua vao nhan than
cua nhitng nguoi dong pham 1a chua hop 1y.

Nhu vdy, qua cac nguyén tic xac dinh
TNHS néu trén cho thiy phan nao ché dinh
déng pham va co so xac dinh TNHS cuaa
d6ng pham trong Quéc triéu Hinh luat. Mic
du van con han ché do hoan canh lich su,
tuy nhién, n6 da thé hién sy tién bo cua ong
cha ta trong quan diém va ky thuat 1ap phap.

3. Két luan

Nhu vay, Quéc triéu Hinh luat 1a vin
ban quy pham phap luat chira dung nhirng
gia tri quy bau vé tu tuong va ky thuat lap
phdp. Qua viéc nghién cau cac noi dung
quy dinh vé TNHS trong dong pham cua bo
luat, nhoém tac gia nhan thiy rang cé thé tim
dugc nhitng gia tri hop 1y dé ké thua co
chon loc, tir d6, nang cao chat luong cua hé
thdng phap luat, cu thé:

Vé ngi dung, theo tac gid, phap lugt can
c6 sw ghi nhdn vé nguyén tdic xdc dinh
TNHS trong dong phgm. Hién nay, Bo luat
Hinh sy nim 2015 (stra d6i, bo sung nim
2017) chua c¢6 quy dinh vé nguyén tic xéac
dinh TNHS trong dong pham, mic du céc
nguyén tic: Chiu trach nhiém chung trong
doéng pham, nguyén tic chiu trach nhiém
doc 1ap va nguyén tic ca thé hoa TNHS
trong d6ng pham da duoc thira nhan trong
khoa hoc phép ly. Chinh vi véy, dé viéc xac
dinh TNHS trong ddng pham duoc chinh
xé4c, cong bang thi phap luat hinh sy can
quy dinh vé cac nguyén tic nay. Cuy thé:

Thit nhat, nhitng ngudi déng pham phai
chiu trach nhiém chung vé t6i pham minh
thuc hién. Toi pham duoc thuc hién boi
ddng pham l1a két qua chung cua moi hoat

dong cua tat ca nhitng nguoi ddong pham nén
ho phai chiu trach nhiém chung vé toi da
pham.

Thi hai, nguyén tic chiu tréch nhiém
doc 1ap vé viéc cung thuc hién mot toi pham
trong déng pham. Mot ngudi thuc hién toi
pham chi phai chiu trach nhiém vé nhiing gi
ma ban than ho gay ra khéng phai chiu
TNHS vé hanh vi vuot qua cua nhiing
ngudi dong pham khac. Nhitng tinh tiét ting
nang, giam nhe TNHS, nhan than lién quan
dén nguoi dong pham nao thi chi 4p dung
riéng voi nguoi do.

This ba, nguyén tic ca thé héa TNHS
trong dong pham. TUy vao tinh chat va muc
d6 nguy hiém cua toi pham ma nhiing nguoi
ddng pham sé& phai chiu trach nhiém.

Vé ky thugt ldp phap, Qudc trieu Hinh
luat dd c6 nhiing quy dinh & ca chuong
Danh 1& (c6 thé coi nhu phan chung) va
phan céc toi pham cu thé, nhung hinh thirc
quy dinh cling nhu vé mat noi dung con
nhiéu diém chua théng nhat. Chang han
nhu, trong “phan chung” thi quy dinh vé hai
loai ngudi dong pham 1a ngudi thu pham va
nguoi a tong nhung trong cac toi pham cu
thé lai c6 quy dinh vé nguoi chu muu,
nguoi dung ting... Bo luat mac du budc
dau da c6 su phan hda trach nhiém trong
ddng pham, tuy nhién chi yéu ton tai trong
nhitng quy dinh t6i pham cu thé ma khéng
c6 tinh khai quat. Pay chinh la bai hoc kinh
nghiém cho qué trinh x&y dyng va hoan
thién phap luat boi sy khong thong nhit
trong cac quy dinh cua phap luat, dac biét la
vé cac thuat ngir s& din dén sy kho khan
trong qua trinh ap dung va dua cac quy dinh
phap luat vao thyc tién.
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THEO PHAP LUAT VIET NAM VA PHAP LUAT PHAP

Nguyén V6 Linh Giang”

Tom tit: Bai vié phdn tich, so sanh quy dinh cia phap lugt Viét Nam va phap lugt
Phép vé gidi thich hop dong. Tir két qua so sanh trén, bai viét chi ra cac thiéu sot trong
quy dinh ve giai thich hop dong theo B¢ ludt Dan suw nam 2015. Bong thoi, bai viér dé
Xudt cac kién nghi dé hoan thién nhing thiéu sét doé.

Abstract: This article analyzes and compares the Vietnamese and French laws on
interpretation of contract. Consequently, it demonstrates certain lacunae in the Civil
Code of 2015 relating to interpretation of contract. At the same time, it makes proposals

to fill these lacunae.

G iai thich hop ddng la viec tim kiém
y chi ma céc bén mong muén dat
ra trong cac diéu khoan caa hop dongt. Co
tac gia khac lai cho rang giai thich 1a viéc
x4c dinh y nghia va tim quan trong cua
nghia vu hop dong? Tuyu trung lai, giai
thich hop dong 1a viéc xac dinh ¥ nghia that
su cua cac diéu khoan trong hop dong.

Co6 hai phuong phap giai thich la giai
thich cha quan va giai thich khach quan.
Phuong phap chu quan giai thich theo y chi
chung ciia cac bén. Do do, can phai tim hiéu
y chi cia cac bén ciing nhu can phai vuot
qua gidi han ctia ngdn tir trong hop dong dé
tim duoc y chi chung that su. Phuong phap
khéch quan giai thich hudng dén loi ich cua
cac bénd. Hién nay, & Viét Nam va & Phap,

“Giang vién, Khoa Luat, Pai hoc Can Tho.

1 Philippe Delebecque, Frédéric-Jérome Pansier,
Droit des obligations - Contrat et quasi-contrat,
Nxb. LexisNexis, Tai ban lan thu 8, Paris, 2018, tr.
230.

2 Frangois Terré, Philippe Simbler, Yves Lequette,
Francois Chénedé, Les obligations, Nxb. Dalloz, Tai
ban lan thi 12, Paris, 2018, tr. 682.

3 Francois Terré, Philippe Simbler, Yves Lequette,
Frangois Chénedé, sdd, tr. 684.
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cac quy dinh vé giai thich hop dong khéng
&p dung maot céch tuyét ddi mot trong hai
phuong phap trén ma ap dung két hop hai
hoa hai phuong phap dé dat dugc hiéu qua
trong hoat dong giai thich hop dong.

Trong phép luat Viét Nam hién nay,
quy dinh vé giai thich hop déng dugc tim
thay tai Diéu 404 Bo luat Dan sy nam 2015
(BLDS). Quy dinh tai diéu nay nham giai
thich cac hop dong tu do thwong lugng. Bén
canh d6, khoan 2 Piéu 405 quy dinh V& giai
thich hgp dong theo mau. Khéac véi phap
luat Viét Nam, phép luat Phap danh hian mot
chuong quy dinh vé giai thich hop dong.
Giai thich hop dong duoc quy dinh tir Diéu
1188 dén 1192 Bo luat Dan sy Phép (BLDS
Phap)?. Cac quy dinh nay bao gém nguyén
tac giai thich hop dong va cac truong hop
giai thich cu thé, giai thich ddi véi hop dong
tu do thuong lwong va hop dong theo mau.
Ngoai ra, trong Chuong diéu chinh hiéu lyc
ciia hop ddng, BLDS Phap danh Diéu 1194
quy dinh vé& su rang bugc cua hop dong theo
I& cong bang, theo tap quéan va theo luat.

4 T6 chic qubc té Phép ngir, Bo luat Dan sy Phap,
Nxb. Tu phap, Ha Noi, 2005.
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Quy dinh nay cho phép tham phén giai thich
hop dong mot cach sang tao hon.

Khi so sanh vé& sé luong diéu khoan,
quy dinh vé giai thich hop ddng trong phép
luat Viét Nam it hon so vai phap luat Phap.
Tuy nhién, vé noi dung quy dinh thi cd
nhiéu diém twong déng. Bén canh do, cac
quy dinh cling c6 nhitng khéac biét nhat
dinh. Do do, viéc so sanh quy dinh cua hai
hé théng phap luat theo céc tidu chi giai
thich hop ddng khdng chi nham tim ra diém
gidng va diém khac ma con nham dé& xuat
kién nghi hoan thién phap luat Viét Nam.

1. Giai thich theo y chi chung

Viéc giai thich hop dong truéc hét phai
dua vao y chi chung cua cac bén. bay
khong chi 1a quy dinh, ma con la nguyén tac
khi giai thich hop dong. Phép luat Viét Nam
va phap luat Phap déu dat quy dinh vé giai
thich hop dong nay & vi tri dau tién. That
vay, BLDS danh khoan 1 Diéu 404 quy
dinh nguyén tic nay, khoan 5 nhic lai
nguyén tic khi ngén tir mau thuan vai y chi
chung. Tuong ty, BLDS Phap quy dinh
nguyén tic nay tai Diéu 1188, quy dinh dau
tién ciia chuong vé giai thich hop dong. Vé
co ban, noi dung giai thich theo y chi chung
trong BLDS va BLDS Phép kha gidng nhau,
tuy nhién, mdi hé thdng phép luat van cé
nhitng diém riéng biét nhat dinh.

Khoan 1 Biéu 404 khing dinh nguyén
tac giai thich theo ¥ chi chung khi quy dinh
viéc giai thich hop ddng trong truong hop
hop dong c6 diéu khoan khéng rd rang thi
khong chi can cir vao ngdn tir ma con dya
vao y chi chung cia cac bén. Quy dinh
cling néu rd y chi chung nay dugc x4ac dinh
trong toan bo qué trinh cua hop dong tur
trudc, tai thoi diém xac 1ap va thuc hién

hop dong. Quy dinh nay thé hién rd tam
quan trong cua y chi chung baoi khi giai
thich theo y chi chung cua cac bén, két qua
giai thich phan &nh sy tu do hop dong ciing
nhu mong mudn that su cua cac bén trong
quan hé hop dong.

Bén canh d6, khoan 5 cua diéu luat
nhic lai tim quan trong cuia y chi chung
trong giai thich hop dong. Theo d6, khoan
nay quy dinh viéc s dung ¥ chi chung dé
giai thich hop dong khi c6 mau thuan gitra
ngdn tir sir dung trong hop déng véi y chi
chung cua céc bén. C6 thé thay, y chi chung
cia cac bén la yéu té anh huong dén hop
dong. Doi khi ngon tir khong thé thé hién
toan b y chi chung thi viéc giai thich hop
ddng theo y chi chung la can thiét dé tim ra
y chi con an sau ngon tir.

Theo phap luat Phap, viéc giai thich
khong chi dung lai ¢ ngdn tr, ma con dya
vao ¥ chi chung dugc quy dinh tai Piéu
1188 BLDS Phép nhu sau:

“Hop dong dwoc gidi thich theo y chi
chung cua cac bén thay vi ding lai o nghia
cua ngon tur.

Khi khéng thé tim ra y chi chung, hop
dong dwoc giai thich theo cach hiéu cua
mot ngwoi binh thwong khi ¢ trong tinh
hudng twong tir”.

Vé nguyén tic, khi mot hop dong khéng
c6 nghia, c6 nhiéu nghia hoic c6 sy mau
thuan, nha 1ap phap cho phép thim phén tim
kiém y chi chung cua cac bén. Piéu 1188
cong nhan gia tri khéng thé chéi cai cua
nguyén tic nay. Quy dinh ndy nhim tim
Kiém su tw nguyén cia cac bén khi dat trong
hoan canh nhat dinh hoic trong giai doan ky
két. Tuy nhién, trong linh vuc hop dong, dé
x4c dinh y chi chung cua cac bén, tham
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phén c6 thé ap dung cac yéu to bén ngoai
nhu hanh vi cua cac bén trudc va sau khi ky
hop dong, vi du nhu bat dau thyc hién hop
ddng, tai liéu tién hop dong, thu tir trao ddi,
nhitng thoa thuan trudc khi ky hop dong®.

Quy dinh tai Dbiéu 1188 thé hién
phuong phéap giai thich cha quan, nham 1am
séng to y chi chung caa cac bén hoic thiét
lap mot nghia ma mot nguodi binh thuong co
thé hiéu. Phéap luat Phap va phap luat Viét
Nam déu quy dinh khi giai thich hgp dong
khéng chi dung lai ¢ ngdn tir, ma con phai
dya vao y chi chung cua cac bén. Y chi
chung nay, theo hai hé thong phap luat, déu
duoc thé hién trong cac giai doan ciia hop
d6ng bao gom trudc, trong va khi thuc hién
hop dong.

Tuy nhién, khac véi phap luat Viét
Nam, khoan 2 Diéu 1188 din chiéu dén
cach hiéu cua mot ngudi binh thuong khi
dugc dat vao cung mot hoan canh. Quy dinh
nay tai khoan 2 Diéu 1188 wu tién y chi cua
cac bén hon 1a ngdn tir cua hop dong khi
quy dinh rang, hop dong duoc giai thich
theo nghia ma mgt nguaoi binh thuong khi ¢
vao tinh hubng tuong tu ¢6 thé hiéu. Toa an
s& phai tim ra y chi chung cua cac bén bang
viéc giai thich khach quan theo quy dinh
cia Piéu 1189 dén Diéu 1191 va lam thay
d6i y nghia cua ngén tir theo quy dinh tai
Diéu 11928, Mat khac, khoan 2 Diéu 1188
la mot diém sang tao khi quy dinh vé viéc
giai thich tham khao dén mot nguoi binh
thuong. Tham phan do d6 phai sir dung dén

° Frangois Terré, Philippe Simbler, Yves Lequette,
Frangois Chénedé, sdd, tr. 686.

6 Gaél Chantepie, Mathias Latina, Le nouveau droit
des obligations - Commentaire théorique et pratique
dans [’ordre du Code civil, Nxb. Dalloz, T4i ban lan
2, Paris, 2018, tr. 448.

28

phuong phap giai thich khach quan khi dan
chiéu dén cach hiéu cua mot ngudi binh
thuong trong cling mot hoan canh’.

So véi phap luat Phap, phap luat Viét
Nam chi dung lai ¢ viéc giai thich theo y
chi cua cac bén va khong c6 quy dinh vé
truong hop khéng thé tim duoc y chi chung.
Do d6, khi khong thé tim duoc y chi chung
ctia cac bén, tham phén sé& lGng tang khi giai
thich hop ddng. Co thé thay, quy dinh tai
khoan 1 va khoan 5 Diéu 404 BLDS chi thé
hién phuong phap giai thich cha quan trong
khi quy dinh tai Didu 1188 BLDS Phap Ia
su két hop cua phwong phap giai thich chu
quan tai khoan 1 va phuong phap giai thich
khach quan tai khoan 2. Viéc két hop nay s&
han ché dugc truong hop thiéu sét nhu quy
dinh cua phép luat Viét Nam hién nay.

Tu nhitng so sénh trén, phap luat Viét
Nam tbn tai nhitng han ché nhat dinh khi
chi quy dinh viéc giai thich theo y chi chung
ma khong duy liéu truong hop khong thé tim
dugc y chi chung cta cac bén nén sé gay ra
nhitng kh6 khan khi ap dung vao thuc té.
Do d6, can hoan thién thiéu sét nay dé viéc
giai thich hop ddng hai hoa ca tinh cha quan
lan tinh khach quan. Quy dinh tai khoan 1
Diéu 404 can bd sung trudng hop giai thich
khi khong thé tim duoc y chi chung cua céc
bén. Trong trudng hop ndy, thim phéan c6
thé giai thich theo cach hiéu cua mot nguoi
binh thudng khi & trong tinh hudng tuong tu
Véi céc bén trong hop dong.

Bén canh phuong phap giai thich theo y
chi chung, hai hé théng phap luat con quy
dinh vé truong hop giai thich khi diéu
khoan, ngdn tir caa hop dong kho hiéu hozc
c6 nhiéu nghia. Trong trudong hop nay, tham

" Gaél Chantepie, Mathias Latina, sdd, tr. 449.
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phén s¢ khong dga vao y chi chung ma
tham phan 4p dung phwong phép giai thich
cha quan dé giai thich hop dong.

2. Gidi thich khi ngon tir cia hop
dong khoé hiéu hoic c6 nhiéu nghia

BLSD va BLDS Phap déu quy dinh vé
truong hop giai thich khi diéu khoan, ngén
tr caa hop dong kho hiéu hoic c6 nhiéu
nghia. BLDS quy dinh tai khoan 2 va khoan
3 Diéu 404, trong khi BLDS Phap quy dinh
tai Diu 1191, Diéu 1192 va Diéu 1194.
Diéu 1191 va Piéu 1192 BLDS Phéap nhim
diéu chinh truong hop giai thich khi diéu
khoan, ngdn tir caa hop dong khé hiéu hoic
c6 hai nghia; con Piéu 1194 tuy khong
duoc dit trong chuong vé giai thich hop
d6ng, nhung ndi dung van cé mot phan nao
d6 lién quan dén giai thich hop dong. Mic
du cung quy dinh vé truong hop giai thich,
nhung giai phap cuaa phap luat Viét Nam va
phép luat Phap dbi véi truong hop diéu
khoan, ngén tir ciia hop dong khé hiéu hoac
¢6 nhiéu nghia khong hoan toan giéng nhau.

Cu thé, khoan 2 Piéu 404 BLDS quy
dinh viéc giai thich theo nghia phu hop véi
muc dich, tinh chat cia hop dong khi diéu
khoan va ngon tir ¢6 thé hiéu theo nhiéu
nghia khac nhau. Theo quy dinh nay, ngoai
viéc giai thich theo y chi chung, cac diéu
khoan, ngdn tir cua hop dong con duoc giai
thich theo muc dich, tinh chat cia hop dong.
C6 thé thay, tinh uu tién muc dich cua hop
ddng da duoc sir dung cho cac quy dinh vé
giai thich hop ddng khi diéu khoan, ngén tir
¢6 thé hiéu theo nhiéu nghia.

Truong hop hop dong co diéu khoan,
ngdn tir khd hiéu thi tham phan giai thich
theo tap quan tai dia diém giao két hop
ddng theo quy dinh tai khoan 3 Diéu 404

BLDS. Quy dinh nay dan chiéu dén tinh wu
tién cua tap quan. Tuy nhién, luat chi quy
dinh sir dung tap quén tai dia diém giao két
hop ddng. Van dé s& trg nén phic tap hon
khi hop dong dwgc giao két tai mot dia
diém, nhung lai dwuoc thuc hién & mot dia
diém khac.

Khéc véi phap luat Viét Nam, giai phap
cua phap luat Phap hoan toan khéng dua
vao muc dich, tinh chat cua hop dong ma
dwa vao nghia nao phu hop nhat. Noi dung
nay dugc quy dinh tai Piéu 1191 nhu sau:

“Khi mér diéu khoan c6 thé cé hai
nghia, nghia nao c6 hiéu qud nhiéu hon
nghia con lai sé duwoc ap dung dé gidi
thich”.

Piéu 1191 thé hién quy tic giai thich
“htru hiéu” hoac “hop thirc”. Quy dinh nay
thé hién viéc két hop phuong phéap giai
thich chu quan va khach quan. Khi ngon tur
ctua hop dong co hai nghia thi y chi chung
ctia cac bén s& gilip giit lai nghia phu hop®.

Khéc véi phap luat Viét Nam, phép luat
Phéap van dua vao y chi chung cua cac bén
dé tim ra nghia phu hop khi diéu khoan,
ngdn tir cia hop dong cé hai nghia. Y chi
chung van 1a nguyén tic 4p dung xuyén
suét. Phap luat Viét Nam dya vao muc dich,
tinh chat ciia hop dong dé giai thich khi diéu
khoan c6 nhiéu nghia. Quy dinh nay cd vé
hop 1y, nhung tham phan s& ty minh tim
hiéu tinh chat, muc dich cia hop dong dé
giai thich khi diéu khoan c6 nhiéu nghia. Do
d6, s& dan dén truong hop tinh chét, muc
dich ma tham phan tim lai mau thun véi y
chi chung cua cac bén. Va hé qua la viéc

8 Frangois Terré, Philippe Simbler, Yves Lequette,
Frangois Chénedé¢, sdd, tr. 689.
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giai thich s€ khong thich dang. Vi vay, quy
dinh nay can b sung y chi chung cua cac
bén bén canh viéc giai thich theo tinh chit,
muc dich cua hop dong dé dam bao tinh
khach quan va tinh chu quan khi giai thich
hop ddng trong truong hop diéu khoan,
ngdn tir c6 nhiéu nghia.

Bén canh Piéu 1191, phap luat Phap
con quy dinh vé truong hop khong giai
thich tai Diéu 1192. Theo d6, tham phéan s&
khong giai thich khi diéu khoan da rd rang
hoidc chinh xac dé tranh sy thay doi y nghia
cua ngon tur:

“Khoéng thé gidi thich nhitng diéu khodn
rd rang va chinh xac nham tranh nguy co
lam thay d6i y nghia cia ngon tir”.

Noi dung ciia Dicu 1192 da duoc néu
[én tir nhirng &n 1€ 1au doi trong phép luat
Phap. Theo d6, khi ngdn tir cia mot thoa
thuan 1a rd rang va chinh xac thi tham phan
khong duoc 1am thay d6i ban chét ciia nghia
vu phat sinh tir diéu khoan d6 va sira doi
nhitng quy dinh ma diéu khoan d6 da thiét
lap®. Viéc thay d6i y nghia cua ngon tir
dugc dinh nghia 1a viéc khong cong nhan
nghia rd rang va chinh xac ctia mot van
ban®. Yéu cau thay ddi y nghia ctia mot tai
licu s& khong duoc chip nhan néu khong
xac dinh rd tai liu tham khao 1am co s& dé
yéu cau thay doi y nghia'’. Mot diéu khoan
rd rang va chinh xéac 1a khi diéu khoan d6
chi c6 mot nghial?.

® Civ. 15/4/1872 Veuve Foucaultd va Coulombe c.
Pringault, GAJC, Téi ban lan thir 11, doan s 160;
DP 1872.1.176; S. 1872.1.232.

10 Civ. 06/6/1921: DP 1921.1.73, rgpport. A. Collin;
S.1921.1.192. note Hugueney.

11 Civ. 1%, 16/4/2015, n° 14-10.257 P: D. 2015. 928.
12 Civ. 12/01/1938: DH 1938. 197.
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Nhu vay, phap luat Phap quy dinh rd
rang rang khong dwoc giai thich khi diéu
khoan da ro rang va chinh xac. Trong khi
do, phap luat Viét Nam chi quy dinh mot
cach gién tiép thong qua cau tir tai khoan 1
Diéu 404 BLDS: “Khi hop dong c6 diéu
khoan rd rang”. C6 thé suy ra 1a khi diéu
khoan hop dong r rang thi khong can phai
giai thich. Tuy nhién, do viéc thiéu quy dinh
vé nguyén tic khong giai thich khi diéu
khoan rd rang va chinh x&c, nha lap phap da
khong dinh nghia thé nao 1a mot diéu khoan
ré rang. Co thé mot diéu khoan 1a rd rang
d6i v4i bén nay, nhung lai khong rd rang
dbi vai bén con lai. Trong truong hop nay,
tham phéan s& kho c6 thé xac dinh duoc
truong hop nao can giai thich va trudng hop
nao khong can giai thich diéu khoan cua
hop ddng. Do d6, nguyén tic nay can duoc
b6 sung vao Piéu 404 trude khi quy dinh vé
truong hop giai thich khi hop dong co diéu
khoan, ngdn tir c6 nhiéu nghia.

Piéu 1194 BLDS Phap mic du khong
thugc chuong vé giai thich hgp dong, nhung
van duoc 4p dung mot phan nao do khi
tham phén giai thich hop dong. Diéu 1194
quy dinh nhu sau:

“Hop déng bdt bugc khong chi doi Véi
nhitng gi da duwoc thoa thugn ma con phai
tudn theo cdc nghia vu theo 1& cong bang,
theo tagp quan va theo lugt”.

Theo d6, ddi voi cac hop ddng thong
dung, hop dong co tén, luat quy dinh toan
bo ché do phép ly cua céc hop dong dé ap
dung. Céc bén c6 thé loai bo, nhung trong
truong hop hop dong khong quy dinh,
nhitng quy dinh nay s€ dugc &p dung. Viéc
thuc hién mot sé hop dong co thé theo mot
s tap quan nghé& nghiép, dac biét 1a hop
ddéng thwong mai. Tap quan s& duoc &p
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dung khi cac bén khong co6 thoa thuan. Bén
canh d6, tham phéan &p dung 1& cdng bang
hon 1a tim kiém nhitng gi ma cac bén mong
mubn. Thim phan quy dinh nghia vu cho
cac bén dya trén cong ly*.

Tuong ty phap luat Viét Nam, tham
phan Phap ciing s& giai thich hop dong theo
tap quan. Tuy nhién, bén canh tap quan,
tham phan con giai thich dua trén quy dinh
cua luat va I& cong bang. Quy dinh nay
tuong tu quy dinh vé trat ty 4p dung Bo luat
Déan sy, tap quan, &p dung tuong tu phap
luat dugc quy dinh tai phan chung cua
BLDS. Do phép luat Phap mo rong pham vi
giai thich, tham phan s& giai thich hop dong
dua trén nhiéu co s& hon so véi phép luat
Viét Nam khi chi dya trén tap quan noi giao
két. Vi vay, khoan 3 Diéu 404 BLDS can bo
sung truong hop giai thich theo tap quan tai
noi giao két hoic tai noi thuc hién hop
doéng. Trong trudng hop hop dong duogc
thue hién tai nhiéu noi thi s& giai thich theo
tap quan tai noi giao két.

Hop dong khong chi c6 mot diéu khoan
ma phai bao gom nhiéu diéu khoan. Cac
diéu khoan trong hop dong khong ton tai
riéng biét ma ton tai nhu mot thé thong
nhat. Do d6, khi giai thich mot diéu khoan
trong hop dong ciing khong duoc giai thich
riéng ré ma can phai giai thich trong méi
lien hé véi cac diéu khoan khéac va trong
méi lién hé tong thé cua hop ddng.

3. Giai thich trong mdi quan hé véi
cic diéu khoan khac

Phap luat Viét Nam va phap luat Phap
déu quy dinh vé viéc giai thich cac diéu
khoan hop dong trong méi lién hé véi nhau.

13 Francois Terré, Philippe Simbler, Yves Lequette,
Frangois Chénedé, sdd, tr. 692.

Noi dung nay dugc quy dinh tai khoan 4
Diéu 404 BLDS va Diéu 1189 BLDS Phap.
Khoan 4 DBiéu 404 BLDS quy dinh nhu sau:

“Cdc diéu khodan trong hop dong phdi
dwoc gidi thich trong méi lién hé véi nhau,
sao cho ¥ nghia cia cac diéu khoan dé phi
hop véi toan bé ngi dung hop dong”.

Piéu 1189 BLDS Phap quy dinh nhu
sau:

“Tat ca nhitng diéu khodn cia mét hop
dong dwoc gidi thich trong mai lién hé véi
nhau dé cho méi diéu khodn cé nghia phi
hop vdi tinh mach lgc cua toan bo hop
dong.

Trong truong hop theo y chi chung cua
cac bén co nhiéu hop dong cing diéu chinh
mét giao dich thi cac hop dong nay dwroc
gidi thich nhw mét thé théng nhdt .

Theo quy dinh tai Piéu 1189, khi mat
diéu khoan khong rd nghia, tham phéan c6
thé suy ra nghia cta diéu khoan d6 nho viéc
xem xét trong toan bo hop dong. Tuy nhién,
mot diéu khoan c6 thé rd nghia cua riéng
diéu khoan d6 ma khong can dt trong méi
quan hé voi cac diéu khoan khac'*. Ngoai
ra, Biéu 1189 con khang dinh khi giai thich
hop dong phai dua trén viéc hiéu toan bo
nodi dung cua hop dong, phai c6 sy nhuong
bo gitra cac didu khoan khac nhau hoic cac
hop ddng khac nhau trong cling mot giao
dich®® - day 1a mot diém sang tao cua céc
nha lap phap Phéap®®.

14 Gaél Chantepie, Mathias Latina, sdd, tr. 451.

15 Gaél Chantepie, Mathias Latina, La réforme du
droit des obligations, Nxb. Dalloz, Paris, 2017, tr.
425,

16 Thibault Douville (Chu bién), La réforme du Droit
des contrats - Commentaire article par article, Nxb.
Gualino, Issy-lé-Moulineaux, 2016, tr. 169-170.
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Tir hai quy dinh trén, cé thé thay, phap
luat Viét Nam va phép luat Phap déu quy
dinh cac diéu khoan trong hop dong phai
dugc giai thich trong mdi quan hé théng
nhat va phu hop véi toan bd hop déng. Tuy
nhién, BLDS Phéap quy dinh vé céch giai
thich théng nhat cua cac hop dong cung
diéu chinh mot méi quan hé. Van dé& nay
khong duoc dé cap tai BLDS. Néu so sénh
vai phap luat Phép, phéap luat Viét Nam con
thiéu sot khi chua quy dinh vé cac hop dong
cung diéu chinh mét giao dich. Vi du nhu
hop ddng chinh va hop dong phu. Khi hop
dong phu c6 diéu khoan khong rd nghia thi
luat khong quy dinh do d6 tham phén sé& gap
kho khin trong giai thich cac diéu khoan dé.
Do d6, phap luat Viét Nam can b sung quy
dinh nay vao khoan 4 Diéu 404 BLDS theo
huéng khi c¢6 nhiéu hop dong cung diéu
chinh mét giao dich thi cac hop dong nay
phai duoc giai thich théng nhit nhu mot
hop dong.

4. Giai thich theo hwéong co6 lgi cho
mot bén

Phap luat Phap va phap luat Viét Nam
déu quy dinh vé truong hop giai thich hop
dong cd loi cho mot bén. Cu thé, khoan 6
Piéu 404 BLDS quy dinh vé truong hop
giai thich c6 lgi cho mot bén trong hop
dong do cac bén tu thoa thuan thuong
lugng, khoan 2 Biéu 405 BLDS quy dinh vé
giai thich hop dong theo mau. Nguoc lai,
phép luat Phap quy dinh hai truong hop giai
thich hop dong tu do thuong luong va hop
dong theo mau trong cing mot diéu luat 1a
Diéu 1190.

Theo BLDS, tai khoan 6 Diéu 404,
truong hop bén soan thao dua vao hop dong
noi dung gay bat lgi cho bén kia thi khi giai
thich hop ddng phai theo huéng cé lgi cho
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bén kia. Quy dinh nay ap dung cho céc hop
ddng ty do thwong luwong. Thuc té, hop
ddng tu do thwong lugng cé nhitng ndi dung
cac bén khong tu do thwong lugng ma tu do
chap nhan noi dung do bén con lai dua ra.
Hoic, trong dé nghi giao két hop ddng, bén
dé nghi cd thé dua ra cac diéu khoan gay bat
loi cho bén duoc dé nghi va khi bén duoc dé
nghi chap nhan thi dé nghi d6 tré thanh hop
ddéng. Do d6, quy dinh tai khoan 6 nham
bao vé mot bén du chap nhan hop dong
nhung lai khong phai la bén soan thao va
nham thiét lap vi thé can bang gitra bén
soan thao va bén chip nhan cac quy dinh
cua bén soan thao.

Nguoc lai v6i hgp dong tu do thuong
lwong 1a hop dong theo mau, hop déng ma
mot bén dua ra nhitng diéu khoan theo mau
dé bén kia tra 10i. Bén kia khong duoc tu do
thoa thuan noi dung cua hop dong ma chi tu
do quyét dinh c6 chap nhan gia nhap vao
hop dong hay khong. Khi hop dong theo
mau c6 diéu khoan khéng rd rang, theo quy
dinh tai khoan 2 Diéu 405 BLDS thi diéu
khoan nay phai duoc giai thich theo hudng
c6 loi cho bén gia nhap. Bén dua ra hop
d6ng theo mau phai chiu bat loi so véi bén
gia nhap. Quy dinh nay nham han ché céc
diéu khoan bat can xang trong hop dong
theo mau va trong trudng hop c6 diéu khoan
bat can xtmg thi diéu khoan phai duoc giai
thich theo huéng bao vé bén gia nhap vén la
bén yéu thé trong hop ddng theo mau.

Tuong ty phap luat Viét Nam, phép luat
Phap ciing quy dinh giai thich wu tién cho
mat bén trong hop dong tu do thuong luong
va hop dong theo mau. Noi dung nay duoc
dé cap tai Piéu 1190 BLDS Phép nhu sau:

“Trong truong hop nghi ngo, hop dong
t do théa thudn dwoc gidi thich chong lai
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bén c6 quyén va viéc gidi thich phdi c6 lpi
cho bén cé nghia vu va hop dong theo mau
dweoc gidi thich chang lai bén dé ngh;”.

Déi véi hop dong thuong lwong, trong
truong hop nghi ngo, viéc giai thich phai cé
loi cho bén c6 nghia vu. Bén c6 nghia vy
cam két, duoc xem nhu & vi thé thip hon
bén ¢ quyén - bén quy dinh nghia vu cho
bén kia; giai thich c6 lgi cho bén c6 nghia
vu dugc xem nhu 1a mdt phuong phép can
bang lai hop dong®’. Bong thoi, trong hop
dong song vu, mdi bén khi thi 1a bén cé
quyén, khi thi 14 bén c6 nghia vu, viéc giai
thich c6 lgi cho bén c6 nghia vu cua nghia
vu chir khong phai caa hop dong'®. Vi du,
trong hop ddng mua ban, bén mua c6 quyén
nhan hang va c6 nghia try tra tién, con bén
ban c6 nghia vu giao hang va c6 quyén nhan
tién. Trong truong hop nay, ddi véi nghia
vu tra tién thi bén mua 1a bén co nghia vu
con bén ban 1a bén c6 quyén, nguoc lai ddi
véi nghia vu giao hang thi bén mua la bén
¢ quyén va bén ban 1 bén c6 nghia vu.

Phap luat Phap va phap luat Viét Nam
khi giai thich hop dong theo miu déu quy
dinh vé giai thich chéng lai bén dua ra hop
dong; con giai phap ddi véi hop dong tu do
thuong lugng thi cd khéac biét khéng Ion.
Trong khi phap luat Viét Nam sé giai thich
bt loi cho bén dua nodi dung bét loi cho bén
kia vao hop dong, phép luat Phap lai giai
thich theo hudng co lgi cho bén co6 nghia
vu. Phap luat Viét Nam khdng can biét bén
dua diéu khoan bét lgi cho bén kia & bén co
quyén hay 13 bén c6 nghia vu caa hop dong,
chi can ndi dung d6 gay bét loi cho bén con
lai thi bén con lai s€ dugc uwu tién khi giai

7 Francois Terré, Philippe Simbler, Yves Lequette,
Frangois Chénedé, sdd, tr. 690.
18 Thibault Douville (Cha bién), sdd, tr. 170.

thich noi dung gay bat loi. Con phap luat
Phap thi khong quan tim dén bén nao dua
ndi dung d6 vao hop dong ma quan tam bén
nao 1a bén c6 quyén va bén nao 1a bén co
nghia vu.

Tuy nhién, cac khac biét nay khong gay
ra kho khan trong viéc ap dung vi theo 1€
thong thudng, bén c6 quyén cua mot nghia
vu s& khong dua vao diéu khoan noi dung
gay bat loi cho chinh minh. Do d6, vé co
ban, phép luat Viét Nam va phép luat Phap
déu nham dam bao can bang lai loi ich cua
hop dong khi quy dinh truong hop giai thich
6 loi cho mot bén nao do.

5. Két luan

Tom lai, theo tac gia, quy dinh hién nay
ciia phap luat Viét Nam vé co ban da dap
tmg duoc nhu cau giai thich hop dong. Hop
dong theo d6 duogc giai thich theo y chi
chung, theo tinh chat, muc dich cta hop
dong, theo tap quan noi ky két, theo hudng
¢6 loi cho bén chip nhan diéu khoan cua
bén kia. Cac quy dinh nay thé hién sy két
hop gitra phuong phap giai thich chu quan
va phuong phap giai thich khach quan.

Tuy nhién, khi so sanh véi phap luat
Phap, c6 thé thdy phap luat Viét Nam van
con nhitng thiéu sot nhat dinh. Céc thiéu sot
nay bao gom phuong phap giai thich khi
khéng thé tim dwoc y chi chung cua cac
bén, thiéu quy dinh tryc tiép vé viéc khong
giai thich khi diéu khoan da chinh xéc, rd
rang, thiéu sét khi chi quy dinh truong hop
giai thich theo tap quan cua noi ky két hop
dong va thiéu sét khi khong quy dinh vé
truong hop ¢6 nhiéu hop dong cing diéu
chinh mét giao dich. Nhitng thiéu sét nay
can hoan thién dé dam bao tinh khéach quan
va chu quan trong giai thich hop dong ciing
nhu dam bao hiéu qua cho hoat dong giai
thich hop dong cua tham phan.
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MOQT SO VAN PE VE QUYEN TIEP CAN THONG TIN
CUA CO PONG TRONG CONG TY CO PHAN

Vii Quang”
Nguyén Vin Lam”

Tom tat: Quyeén tiép can thong tin la mgt trong cac quyen co ban va quan trong cua
Co ddng trong céng ty c6 phan. Theo do, c6 dong c6 quyén dwoc doc, xem, nghe, ghi
chép, sao chép, chup thong tin vé hoar déng kinh doanh ciia cong ty d@é thuc hi¢n viee
theo doi, giam sat vdi au cach la chu so hiru cong ty. Bai viét phan tich nhitng van dé ly
ludn va thuc tlen Vé quyén tiép cdn thdng tin cia cé dong trong cong ty o phan, qua dé
ch/ ra nhitng vdn dé ma phép ludt doanh nghiép Viét Nam can hoan thién.

Abstract: The right to access information is one of the fundamental and important
rights of shareholders in joint stock companies. Accordingly, shareholders have the
right to read, view, listen, record, copy, and capture information about the company's
business to monitor and supervise as the company owners. The article analyzes
theoretical and practical issues on the right to access information of shareholders in
joint stock companies, thereby points out issues of Vietnamese enterprise law in need of

improvement.

1. Quyeén ciia cé dong tiép can thoéng
tin trong cong ty cé phan

1.1. Khai ni¢gm va dic diém quyen tiép
cdn thdng tin cria co dong

“Tiép cdn thong tin dwoc hiéu 1a viéc
doc, xem, nghe, ghi chép, sao chép, chup
cac thdng tin”!. Quyén tiép can théng tin
cua ¢b dong trong cdng ty co phan la quyén
cua cb dong duge doc, xem, nghe, ghi chép,
sao chép, chup thdng tin vé hoat dong kinh
doanh, tinh hinh tai chinh va nhiing van dé
lien quan cua cong ty ¢ phan. Thuc hién
quyén nay, c6 dong co thé theo ddi, giam
sat hoat dong cua cong ty va nhirng nguoi
quan ly céng ty. V& nguyén tic, moi ¢

*

TS., Vién Kinh té va Quan ly — Truong Dai hoc
Bach khoa Ha Noi.

“ThS., Vién Kinh té va Quan ly — Trudng Pai hoc
Bach khoa Ha Noi.

1 Khoan 3 Diéu 2 Luat Tiép can thong tin nam 2016.
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dong déu binh dang, khong bi phan biét doi
Xt trong viéc tiép can cac thong tin cua
cong ty.

Cb dong 1a chu s¢ hitu cong ty, 12 nguoi
so hitu it nhat mot ¢6 phan cua cong ty. Co
déng phai c6 quyén “biét diroc nhitng thong
tin toi thiéu vé tinh hinh cia céng ty dé kip
thoi hanh déng. Cong ty cang mang tinh dai
chidng thi yéu cau vé mire dé cong bé thong
tin cang cao™®. Thong qua do, c6 dong cd
thé biét duoc céc hoat dong cua cong ty va
thuc hién cac quyén cua minh trong cong ty
va hanh xir ¢6 loi nhat di vai c6 phan ma
minh s& hiru.

Cong ty va ngudi quan ly cong ty cé
trach nhiém, nghia vu phai cung cép théng
tin mot cach chinh xac, day du, kip thoi,

2 Pham Duy Nghia (2015), Gido trinh Lugt Kinh té,
Nxb. Cong an nhan dan, tr. 234.
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minh bach va thuan lgi cho c6 dong. Néu c6
hanh vi can tro, han ché quyén tiép can
thong tin cua ¢ déng so véi quy dinh cua
phap luat va diéu 1¢, thi c6 dong co6 quyén
yéu cdu cac co quan nhd nudc ¢ tham
quyén bao vé quyén va loi ich chinh dang
cuaa minh.

Quyén tiép can thdng tin cua cd dong co
nhitng dac diém co ban sau:

Thet nhdt, quyén cia cé déng 1a ca nhan
tiép can thdng tin nam trong quyén con
nguwoi. Quyén tiép can thdng tin cua co dong
la c& nhan trong cong ty cd phan 1a mot bo
phan cua quyén tiép can thong tin dugc
Hién phap ghi nhan. Quyén nay duoc coi la
quyén co ban cia coéng dan, theo do, cong
dan c6 quyén dugc doc, xem, nghe, ghi
chép, sao chép, chup thong tin can thiét.

Thet hai, chu thé quyeén tiép can théng
tin va chua thé cung cdp théng tin 1a cé
déng va nhitng nguoi diéu hanh cong ty.
Trong quan hé tiép can théng tin, cha thé
quyén 1a c6 dong, chi thé cung cap thong
tin 1a ngudi quan 1y, co quan diéu hanh cua
cong ty.

Bén thyc hién quyén tiép can thong tin
la c6 dong co thé la ca nhan, to chic “so
hitu it nhat mgt cé phan cua cong ty cé
phan™. Véi dia vi phép ly 1a chu sé hitu cua
cong ty, co dong thuc hién quyén tiép can
thong tin phai sinh tir quyén s& hitu ¢ phan
cua ¢ dong. Vi thé, co dong co quyén dugc
cung cap thdng tin mot cach day da, chinh
xéc, kip thoi. Bng thoi c6 quyén yéu ciu
co quan nha nuéc bao vé quyén va loi ich
hop phap cua minh truéc cac hanh vi vi
pham phép luat vé tiép can thong tin.

3 Khoan 2 Piéu 1 Luat Doanh nghiép nim 2014.

Bén c6 trach nhiém cung cap théng tin
12 nguoi quan ly hodc co quan diéu hanh
cua cong ty; trong pham vi, trach nhiém cua
minh c¢6 nghia vu cung cdp cac thdng tin
theo quy dinh cua phép luat dén céc c6 dong.
Nguoi quan ly cdng ty cé trach nhiém “tudn
thu diing cdc nghia vu cung cap thong tin,
cong khai héa théng tin"*.

Thir ba, doi twong cua quyeén tiép cdn
thdng tin cia cé dong 1a nhirng thong tin,
tai lieu cua qua trinh hoat dong kinh doanh
cia cdng ty. Theo d6, cd dong cd quyén doc,
xem, nghe, ghi chép, sao chép, chup théng
tin tir cac tai liéu ma cong ty tao lap trong
quéa trinh hoat dong. Pbi tugng cua quyén
tiép can thong tin cua c6 dong co thé la:
Diéu Ié cong ty, bao céo tai chinh, cac bién
ban va nghi quyét hop cua Dai hoi dong cb
dong (PHDCP), Hoi dong quan tri (HPQT)
va cac loai van ban, tai liéu khac.

Thit tue, cdch thirc tiép can thong tin bao
gom: Ty do tiép cdn thong tin cong khai va
yéu cdu cung cap thdng tin.

Theo quy dinh caa phap luat, cong ty co
phan bat budc phai cong bé cong khai cac
thdng tin nhat dinh dé cac c6 dong, nha dau
tu ¢6 quyén ty do tiép can. B4i voi cong ty
¢b phan dai ching, viéc cong khai cac théng
tin vé hoat dong cua cong ty duoc dic biét
coi trong. Viéc cong ty khdng cung cap
hodc cham tré, can tré cung cip céac thong
tin theo quy dinh bi coi 1a vi pham phép luat
va c6 thé phai chiu trach nhiém phap ly.

Bén canh d6, c6 dong ciing c6 quyén
yéu cau cong ty cung cap cac thong tin ma
co dong can va duoc phép luat hay diéu 1é
quy dinh. Khi nhan duoc yéu cau cung cp

4 Khoan 5 Piéu 152 Luat Doanh nghiép nam 2014.
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thong tin cia ¢ déng, nguoi quan ly hoic
co quan diéu hanh cua cong ty co trach
nhiém, nghia vu cung cép ding, diy du va
kip thoi.

C6 thé nhan thay rang, vé mat ly luan,
quyén tiép can thdng tin cua c6 dong khong
phai 1a quyén tai san ma chi 1a quyén gén
lien véi quyen so hiru ¢ phan caa cong ty
c6 phan. Theo tinh chat, quyén tiép can
thong tin cia ¢ dong cé thé dugc phan ra
thanh hai nhém: Quyén nghé nghiép va
quyén tuyét déi cua cac ¢ dong:

“Quyen nghé nghiép la quyén cho phép
o dong xem xét hé so chi khi ndo ho ching
minh duwoc rang thong tin ma ho duwoc dé
trinh cho xem sé khong dwoc su dung lam
ton hai d@én loi ich cia cong ty”®. C6 nghia
1a, c6 dong mudn tiép can duoc cac théng
tin cua cong ty theo yéu cau thi phai chiing
minh muc dich str dung thdng tin khéng lam
t6n hai dén loi ich cua cong ty va cac cb
dong khac cua cong ty. Chang han, néu cb
dong dung thong tin minh tiép can duogc dé
cung cap cho dbi thu canh tranh vé bi mat
kinh doanh hoac nhitng théng tin bt loi cho
cong ty.

“Quyen tuyér doi cua Cac co dong trong
viéc xem xét ho so la quyén cho phép cac co
déng xem xét tw do, khdng c6 han ché doi
Véi cac logi ho so cua cong ty, khéng phu
thugc vao muc dich s dung ching”®.
Quyén tiép can thong tin tuyét ddi cua co

5Vién Kinh té thé giéi — Vién khoa hoc xa hoi Viét
Nam (1991), Cong ty cé phan ¢ cdc nieéc phét trién:
Qua trinh thanh ldp, té chirc quan Iy, Nxb. Khoa hoc
xa hoi, tr. 45.

6 Vién Kinh té thé giéi — Vién khoa hoc xa hoi Viét
Nam (1991), Cong ty cé phan ¢ cdc nweéc phét trién:
Qué trinh thanh Idp, té chizc quan ly, Nxb. Khoa hoc
xa hoi, tr. 46.
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dong thuc hién khi moi ¢6 dong co quyén
duoc tiép can va trach nhiém caa nhiing
ngudi quan 1y cong ty phai cung cip day du
va kip thoi. Tuy vay, trong thuc té, viéc cd
dong duoc tiép can thong tin nhu thé nao,
trach nhiém cua cong ty ra sao phai dugc
phap luat va diéu 18 cong ty quy dinh.

1.2. Y nghia ciia quyén tiép can thong
tin ciia co dong

Viéc tim hiéu nhiing hd so, tai liéu lién
quan dén moi mat cua hoat dong co ban caa
cong ty (nhu tai khoan cua cac ¢ dong, hd
so vé hoat dong tai chinh, bién ban cua céc
cudc hop BHDCD va HPQT...) c¢6 y nghia
rat quan trong ddi voi cac cd dong. Khi co
dong co tuong ddi day du thdng tin vé cong
ty, co dong co thé quyét dinh viéc tiép tuc
duy tri, ting, giam hoac rit vén dau tu cua
minh tai céng ty.

V& nguyén tic, moi ¢4 dong co quyén
nhan dugc moi thdng tin vé hoat dong cua
cbng ty ma ho quan tdm, bai ho la chu so
hiru céng ty. Nhirng ngudi quan ly céng ty
c6 thé 1a ¢ dong hodc do chii so hitu cong
ty thué dé thyc hién cong viéc quan ly. Vi
thé, doi khi nhiing thong tin ma chi s& hitu
yéu cau duoc cung cap lai bi chinh nhitng
nguoi quan ly gay kho khan, tham chi la can
tro, tri hoan.

Thuce hién quyén tiép can thong tin gitp
cd dong nam bét kip thoi céc thong tin vé
hoat dong cua doanh nghiép, dac biét la tinh
hinh tai chinh, két qua kinh doanh cua cong
ty. Viéc tiép can cac thong tin cua cong ty
con gilp c6 dong giam sat hiéu qua déi véi
nguoi quan ly, c6 déng 1on trong diéu hanh
cong ty. Bén canh do, quyén tiép can thong
tin ctia c6 dong con 1a co s& phap 1y dé cb
dong hodc nhdm cb dong co thé khai kien
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nguoi quan ly trong truong hop vi pham
nghia vu theo quy dinh cua phép luat va
diéu 18 cong ty.

Thong thuwong, nhimng ndi dung va
pham vi quyén tiép can théng tin cua cd
dong duoc diéu chinh boi cac quy dinh cua
Luat Doanh nghiép (LDN) va diéu Ié cua
cong ty. Van dé dit ra 13, sau khi thuc hién
quyén duoc tiép can céc thong tin cua cong
ty, cac c6 dong st dung nhimng thong tin d6
nhu thé ndo. Néu co dong sir dung céc
thong tin nham bao dam cho cac quyén, loi
ich hop phép cua minh trong cong ty, thi do
la yéu ciu hoan toan chinh dang. Phap luat
lubn t6n trong va bao vé quyén sé hitu va
cac quyén phéi sinh tir quyén so hitu caa
cac chi thé trong x& hoi. C6 dong 1 nguoi
s& hitu ¢6 phan, ho c6 quyén thuc hién cac
quyén cua cha s hitu va khdng chu thé nao
c6 quyén can trd, han ché.

2. Cac quy dinh phap luat vé quyeén
tiép can thong tin cia c6 dong trong cong
ty ¢6 phan ¢ Viét Nam

LDN nam 2014 hién hanh da c6 nhiing
thay d6i co ban nham tang cudng, mé rong
quyén tiép can thdng tin vé tinh hinh hoat
dong cua cong ty, dac biét la cac thdng tin
vé giao dich c6 nguy co phét sinh tu loi cua
nhitng nguoi quan ly hoic ¢6 dong 16n cua
cong ty.

Quyén dugc nam bt thdng tin vé cong
ty mot cach day du la co so dé cd dong thuc
hién cac quyén co ban khac nhu quyén biéu
quyét tai cudc hop cuaa PHPCP, quyén bau
va mién nhiém thanh vién HPQT va ca
quyén chuyén nhuong ¢ phan. LDN nim
2014 quy dinh c6 dong dugc xem xét, tra
ctu va trich lyc cac théng tin trong danh
sach ¢o dong co quyén biéu quyét va yéu

cau stra ddi cac thong tin khdng chinh xac,
xem Xxét, tra ctu, trich luc hoac sao chup
Diéu I¢ cong ty, s6 bién ban PHDCD va cac
nghi quyét cia PHPCP.

Quyén tiép can thong tin cua cb dong
trong cdng ty cb phan dugc quy dinh cu thé
hon so vai thanh vién trong cong ty trach
nhiém hitu han. C dong co quyén xem xét,
tra ciru va trich luc nhirng tai liéu sau:

Thit nhdt, ¢6 dong co6 quyén kiém tra,
tra ctu, trich luc va sao danh sach c6 dong
c6 quyén du hop PHDCD. Bong thoi, yéu
cau stra d6i nhitng thong tin sai léch hoic bd
sung nhitng thong tin can thiét vé
minh trong danh sach c¢6 dong c6 quyén du
hop PHDCD.

Theo quy dinh cta LDN nam 2014 thi
trach nhiém caa “nguwoi quan ly cong ty
phdi cung cdp kip thoi théng tin sé dang ky
Co ddng, sira doi, bo sung thdng tin sai léch
theo yéu cau cua cé déng. Pong thoi chiu
trach nhiém boi thirong thiét hgi phét sinh
do khéng cung cdp hodc cung cdp khdng kip
thoi, khong chinh xac thong tin sé ddang ky
Co dong theo yéu cau. Trinh tw, thi tuc yéu
cau cung cdp théng tin trong sé dang ky cé
déng thuc hién theo quy dinhtai Piéu 1é
cong ty””’.

Thu hai, cac thdng tin trong danh sach
cd dong co quyén biéu quyét cua cong ty va
c6 quyén yéu cau sira d6i cac thdng tin
khong chinh xac.

Thit ba, ban diéu l¢ cong ty.

Thir tw, bién ban hop va céc nghi
quyét cia DPHDCD. C6 dong co quyén yéu
cau HPQT cung cap cac tai liéu Bién ban

7 Khoan 3 Diéu 137 LDN niam 2014.
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hop va Nghi quyét cia PHPCD da dugc
thong qua.

Theo quy dinh tai LDN nam 2014:
“Quyét dinh ciia PHPCP phdi dwoc thdng
bdo dén cé dong cé quyén du hop PHPCD
trong thoi hgn 15 ngay, ké tir ngay quyeét
dinh duwot thong qua™®.

C6 dong hodc nhém cé dong s hitu tir
10% tong s6 cd phan phé théng tro
Ién trong thoi han lién tuc it nhat 06 thang
hodac mot ty 1€ khac nhé hon quy dinh tai
Diéu I& cong ty co quyén “xem xét va trich
luc s6 bién ban va cac ngh; quyét cua
HDPQT, bao céo tai chinh giia ndm va hang
nam theo madu cua hé thong ké toan Viét
Nam va cac bao céo cuia Ban kiém soat™.
Piéu 1& cua cong ty ciing c6 thé quy dinh
cac quyén tiép can thong tin khac cua cb
dong cong ty. Pham vi quyén tiép can théng
tin cua c6 dong phu thudc vao ty 1¢ so hitu
va thoi gian sé hitu ¢6 phan caa co dong do.
Néu co dong so hitu 6 phan va thoi gian so
hitu phu hop véi khoan 2 Diéu 114 LDN
nam 2014 thi c6 pham vi thuc hién quyén
tiép can thdng tin rong hon so véi co dong
s& hitu ty 1 ¢6 phan nho hon. Cac cb dong
hoic nhom co dong nho phai lién két lai voi
nhau dé dat ty & s& hitu tir 10% c6 phan
phd thong hoic ty 18 nho hon theo diéu 1é
thi méi ¢6 quyén tiép can thong tin rong.

Cb dong so hitu ¢d phan cua cong ty
lién tuc it nhat 01 nim co quyén ty minh
hodc cing véi luat su hodc ké toan va kiém
toan vién c6 chang chi hanh nghé tryuc tiép
xem Xét cac b&o céo trong thoi gian hop ly,
bao gom: Bao cao két qua kinh doanh cua

8 Khoan 6 Diéu 104 LDN nidm 2014.
¥ Khoan 2 Diéu 114 LDN ndm 2014,
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cong ty; Bao cdo tai chinh; Bdo cdo danh
gia cong tac qudn Iy, diéu hanh cong ty
(khoan 4 Piéu 170 LDN nam 2014).

3. Nhitng van dé dit ra ddi véi viéc
hoan thién phap luat vé quyén tiép can
thong tin caa co6 dong trong cong ty co
phan & Viét Nam

C6 thé thidy, LDN nam 2014 quy dinh
vé quyeén tiép can théng tin cia co dong voi
muc tiéu nham dam bao quyén loi cua cb
dong 1a nguoi dau tu von vao cong ty. Tuy
nhién, trén thuc té nhiéu trudng hop co
dong khong duge dam bao thyc hién quyén
nay néu khong cé su hop tac tir nguoi quan
ly. Vi thé, can thiét phai c6 quy ché phép ly
& rang hon nham han ché nhiing truong
hop can trg quyén tiép can thong tin cia cac
co dong.

Hién nay, theo quy dinh cua LDN, tuy
thudc vao ty 1é va thoi gian nam giit co
phan ma c6 dong s& c6 pham vi tiép can
thong tin rong hep kh&c nhau la chua phu
hop. Pong thoi, phap luat chua dua ra co
ché 1d rang dé c6 dong co thé thyc hién
quyén nay trong thuc tién. Pay ciing la
nhitng van dé dit ra dé hoan thién cac quy
dinh phép luat diéu chinh vé quyén tiép can
thdng tin cia c6 déng trong cong ty c6 phan,
cu thé:

Mot la, LDN nam 2014 hién hanh
khong c6 quy dinh vé co ché tiép can thdng
tin cua cd dong cong ty. Vi du: Co dong
muén tiép can cac thong tin can thiét ma
diéu lé cong ty hoic LDN da quy dinh thi
can thuc hién nhitng trinh ty, tha tuc va
hinh thirc nhu thé nao; trong thoi han bao
lau thi nhirng nguoi quan ly cong ty c6 trach
nhiém phai tra 15i, cung cdp thong tin theo
yéu ciu cua cb dong.
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Hai 13, LDN chua c¢6 quy dinh vé nghia
vu bao mat cua c6 dong sau khi duoc tiép
can cac thong tin caa cong ty. V& ly thuyét,
“Co ddng khong cé bdt ky nghia vu bao mdt
NA0 Va Co dong cé thé chia sé thdng tin voi
Co ddng khdc hay bat ky bén thiz ba nao™°.

Néu cb dong str dung cac thong tin tiép
can dugc lam anh huong xau, xam hai dén
loi ich cua cong ty hoic cua cac c¢o dong
khéc, thi van d& @6 can duoc phép luat du
liéu va quy dinh. Bai, song song vai viéc
thuc hién quyén cua minh, co dong phai
thuc hién nghia vu trong viéc sir dung thong
tin vé cong ty.

O nhiéu nuéc, phap luat quy dinh vé
van dé c6 dong co quyén duoc théng tin,
nhung c¢d dong phai c¢6 hanh dong “thién
chi va véi muc dich chinh dang c¢é quyén
xem xét va sao chép sé bién bdn, béo céo ké
toan va danh sach cé déng cua cong ty.
Muc dich chinh dang la muc dich giup do
cé dong trong viéc quan ly va bao vé viéc
dau tw cia minh”L,

Ba la, LDN can thiét quy dinh vé nhiing
hanh vi bi cam khi thyc hién quyén tiép can
thdng tin cia c6 dong nhur:

- Nguoi quan ly céng ty cd y cung cip
thong tin sai léch, khong day du, tri hodn
viéc cung cap thong tin; hay hoai théng tin;
lam gia théng tin.

- Nguoi quan ly cdng ty cung cap, st
dung cac thong tin nham gay thiét hai vé tai
san, uy tin caa cong ty.

1 Truong Nhit Quang (2016), Phéap lugt vé doanh
nghiép: Cac van dé phap Iy co ban, Nxb. Dan tri, tr.
275.

' Bui Ngoc Son (2011), Gido trinh Phap lugt doanh
nghiép, Nxb. Pai hoc quoc gia Ha Nai, tr. 80.

- Ngudai quan ly cdng ty can tro, de doa,
trd dap c¢6 dong yéu cau cung cap thong tin.

- C6 dong hoic nhom cé dong sir dung
thdng tin cua céng ty nham 1am ton hai dén
loi ich cua cdng ty, hoac loi ich cua céc cb
dong khéc, chu thé khéc.

Co6 thé thay ring, c6 dong hodc ngudi
quan ly cdng ty phai c6 cac quyén va nghia
vu gan lién véi hoat dong tiép can thdng tin.
Cac quy dinh trong LDN can thiét phai dua
ra nhitng ché tai, trach nhiém phép Iy khi
cac chu thé khdng thuc hién hoac thuc hién
khong ding nghia vu cua ho.

Hién nay, theo quy dinh cta LDN, chi
nguoi quan ly cong ty phai c6 nghia vy
trong viéc cung cap thong tin cong khai dén
cd dong hodc theo yéu cau cia ¢ dong.
Trach nhiém phéap ly cua nguoi quan ly
ciing duoc quy dinh d6i véi hanh vi st
dung thdng tin cia cong ty dé tu lgi hoic
phuc vu loi ich caa t6 chic, ca nhan khac.
Tuy vay, chua c6 quy dinh vé truong hop ¢o
dong cong ty su dung cac thong tin dugc
cdng ty cung cap lam anh huong dén uy tin
hoac loi ich cua cdng ty va cua cac ¢ dong
khéc.

Tom lgi, c6 thé thdy, LDN hién hanh
chua quan tim thoa dang dén quyén tiép can
thdng tin cia co dong. Vi thé, cac van dé
phap ly phat sinh trong qua trinh thuc hién
quyén nay chua dugc LDN diéu chinh va
quy dinh cu thé. Can thiét phai nhin nhan
quyén tiép can thdng tin 1a mot quyén co
ban cua c6 déng trong cong ty c6 phan. Tur
d6, LDN can dua ra nhiig quy dinh nham
dam bao cho céc c6 dong thuc hién quyén
nay mét cach thuan loi va hiéu qua.
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MOQT SO BAT CAP TRONG PHAP LUAT HIEN HANH VE
POI TUQNG HQOP PONG THE CHAP QUYEN SU DUNG PAT

D6 Thi Hdi Yén*

Tom tat: Bai viét phan tich thuc trang phap ludt Viét Nam vé doi neong hop dong
thé chap quyén sir dung dat, danh gid nhing bdt cap cua phap lugt. Tir do, bai viét dia
ra mét sé giai phap hoan thién cdc quy dinh phap lugt nham ngan ngira nhitng tranh
chdp lién quan trong qué trinh thuc hién hop dong nay.

Abstract: The article analyzes the actual situation of Viet Nam’s laws on objects of
mortgage of land use right, and assesses shortcomings thereof. Thereby, it makes
concrete proposals to improve the related laws in order to prevent relevant disputes

during performance of the contract.

Pit van dé

Phép luat dan sy qua céc thoi ky khac
nhau déu ghi nhan thé chap tai san la mot
trong cac bién phap bao dam thuc hién
nghia vy dan su. Do 1a viéc mot bén (bén
thé chap) ding tai san thudc so hitu cua
minh dé bao dam thyc hién nghia vu va
khong giao tai san cho bén kia (bén nhan
thé chap)®. So voi Bo luat Dan sy nim
2005, noi dung cac quy dinh vé thé chap tai
san trong Bo luat Dan sy nam 2015 ¢o
nhiéu sira d6i, bo sung theo huéng dé cao
nguyén tac ton trong, bao vé va bao dam
thuc hién cac cam két, thoa thuan dan su
theo tinh than va nguyén tic cua Hién phap
nim 20132, Bo luat Dan sy nam 2015 da bai
bo mot s diéu luat khdng phu hop, nham
tao diéu kién t6i da cho cac bén tham gia
giao dich bao dam.

“NCS., Toa an nhan dan ti cao.

1 Nguyén Ngoc Dién, Binh lugn khoa hoc vé dam
bdo thuc hién nghia vu trong Ludt dan su Viét Nam,
Nxb. Tré, Tp Ho Chi Minh, 2012, tr. 292.

2 Biii buc Giang, Xac ldp bién phap bdo dam bang
tai san theo B¢ lugt Dan sy 2015, Tap chi Ngan
hang, s6 18/2016.
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Quyén sir dung dat 1a mot loai quyén tai
san duoc hiéu tach bach véi quyén so hitu
dat va dugc st dung trong giao dich bao
dam dudi hinh thtc thé chap théng qua hop
dong. Toan bo nhimng khia canh phap 1y cu
thé nhu xac dinh tinh phép 1y cua quyén sir
dung dat duoc thé chép, dinh gia quyén s
dung dat, nhimg rang budc phip ly va
nhitng cam két ciia bén thé chip va bén
nhan thé chap lién quan dén quyén sir dung
dat dugc thé chip ciing nhu nhitng noi dung
khac thudng dugc tach thanh hop dong thé
chip quyén sir dung dat. Déi twong hop
ddng thé chap nay rat dic biét bai quyén st
dung dit 12 quyén tai san thudc to chirc, hd
gia dinh, c4 nhan phét sinh trén co s quyét
dinh giao dat, cho thué dat, cong nhan
quyén sir dung dat cua co quan nha nude c6
thAm quyén hoic tir cac giao dich nhan
chuyén quyén sir dung dat. Viy, viéc thé
chap quyén s dung dat phai tuan thu cac
diéu kién, thu tuc do phap luat quy dinh.

1. M@t sé quy dinh phap luat vé doi
twong hep ddng thé chap quyén sir dung
dat
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Trong qué trinh cho vay von théng qua
hop dong tin dung, cac t6 chirc tin dung
thuong sir dung bién phap thé chip quyén
sir dung dat dé bao dam khoan cho vay cia
minh. Giao dich thé chip quyén sir dung dat
duoc coi nhu mot ndi dung chu yéu gin véi
hop ddng tin dung vay — cho vay giita cac
c4 nhén, t6 chirc. P61 voi hop ddng thé chap
quyén su dung dét, viéc xac dinh tai san bao
dam 13 quyén st dung dat mot cach day du,
chi tiét va chit chd 1a can thiét dbi véi cac
bén. Boi 1€, khic voi cac tai san thong
thuong khac, viéc xac dinh ngudn goc, chu
s& hiru cua quyén sir dung dét 1a diéu khong
don gian va van dé nam bat thong tin vé bat
dong san nhu van dé quy hoach, gia dat,
tinh trang phép 1y con rat han ché. Bén canh
d6, ddi twong bao dam 1a quyén sur dung dat
— quyén str dung loai tai san khong thudc s
hitu ctia bén thé chap ma thudc s hiru toan
dan do Nha nudc la dai dién chu s¢ hiru, vi
vay su thoa thuan gitra cac chu thé ludn bi
rang budc, kiém soat, giam sat va chi phdi
bai Nha nudc. Hop dong thé chdp quyén sir
dung dat dugc diéu chinh boi Bo luat Dan
su, Luat Pat dai, Luat Nha &; cu thé 1a cac
quy dinh vé quyén st dung dat va tai san 1a
nha & gan lién voi dat dem di thé chép, va
bdi cac quy dinh cua Luat chuyén nganh
khac coO lién quan. Phap luat hién hanh da
mé rong cac dbi tugng giao dich nay ciing
nhu hoan thién quy trinh thu tuc dang ky
giao dich. Tuy nhién, vin con nhiing van dé
can phai hoan thién boi giao dich thé chap
quyén sir dung dat rat phuc tap do d6i tuong
thé chap co gia tri 16n va lién quan dén ché
d6 dat dai nhu trén da phan tich.

Bo6 luat Dan sy nam 2015 da tiép can
theo hudng cac loai tai san duoc quy dinh

trong Bo luat déu co thé 1a ddi twong cua
bién phap bao dam thuc hién nghia vy, trur
truong hop phap luat cam. Bén canh d6, Bo
luat Dan sy quy dinh cac dau hiéu phép ly
chung ddi véi tai san duoc dung dé bao dam
nghia vy dan sy, do la:

Quyén st dung dat 14 tai san rat dic biét
nén phap luat ciing quy dinh chit ché vé dbi
tuong duoc dem ra thé chip nay. Diéu 325
va Diéu 326 Bo luat Dan sy nim 2015 da
quy dinh rd hai trudng hop: Thé chap quyén
sir dung dat ma khong thé chéap tai san gén
lién voi dat (Piéu 325), thé chap tai san
gan lién voi dat ma khong thé chap quyén
str dung dat (Piéu 326) va cac quy dinh vé
quyén bé mat (Piéu 267, Biéu 273), cac
quy dinh vé quyén huong dung (Piéu 257,
Diéu 266). Quy dinh nhu vay gop phan
phan dinh rach roi dbi tuong thé chéap la
cac bat dong san - tai san gan lién véi dat
va quyén sir dung dat; gép phan b sung
thém cac quyén tai san mai co thé tré thanh
dbi tuong thé chap 1a quyén bé mat va
quyén huong dung. Ngoai ra, Diéu 318 B
luat Dan sy nim 2015 bd sung diéu khoan
vé thé chap toan bo bat dong san, dong san
c6 vat phu. Theo d6, trudng hop thé chap
toan bo bat dong san, dong san co vat phu
thi vat phu cua bat dong san, dong san dé
ciing thudc tai san thé chip, trir trudng hop
c6 thoa thuan khéc; truong hop thé chap
quyén st dung dat ma tai san gan lién véi
dat thuoc quyén so hitu cia bén thé chip
thi tai san gan lién véi dét ciing thudc tai
san thé chap, trir truong hop c6 thoa thuan
khac. Quy dinh nay hoan toan khac véi quy
dinh cua B6 luat Dan sy nam 2005: Chi khi
cac bén thoa thuan thi tai san gan lién voi
dat méi duoc coi la tai san thé chép.

41



NHA NUOCT VA PHAP LUAT SO 7/2019

Bo luat Dan sy niam 2015 lan dau tién
phan tach nhirng dang tai san d6 va ap dung
ché a6 phap 1y doc lap ddi véi d6i tugng thé
chap 1a quyén st dung dat. Bi véi quyén
stt dung dét, dé trg thanh tai san bao dam
trong quan hé thé chap, Luat Pit dai nim
2013 quy dinh khé cu thé diéu kién cua ting
loai quyén st dung dat duoc phép thé chap.
Céc quy dinh nay gilp cho céc chi thé khi
tham gia giao dich thé chap quyén sir dung
dat nhan dinh duoc rd pham vi thé chap ddi
vé6i tai san 13 bat dong san bao gom nhitng
tai san gi; dac biét, day chinh la cong cu, co
s& phép Iy hitu hiéu dé cac co quan c6 tham
quyén ap dung trong viéc giai quyét cac
tranh chap phat sinh lién quan dén quyén st
dung dt trong hop ddng thé chap quyén st
dung dét.

Piéu kién dé quyén sir dung dat dwoc
thé chap

Khoan 1 Piéu 188 Luat Pat dai quy
dinh quyén sir dung dat c6 thé 1a d6i twong
thé chip khi: C6 gidy chimg nhan quyén sir
dung dét; dat khong co tranh chap; quyén sir
dung déat khong bi ké bién dé bao dam thi
hanh an trong thot han st dung dét. Cu thé:

- Gidy chitng nhdn quyén sir dung dat 12
ching thu phap 1y do Nha nudc cap cho
ngudi co quyén sir dung dat, quyén so hitu
nha & va tai san khéac gin lién voi dat. Quy
dinh nay nham kiém tra tinh hop phap cua
d6i twong giao dich ciing nhu tu cach chu
thé c¢6 quyén sir dung dat dua vao kinh
doanh. “Gidy chiing nhan” & day duoc hiéu
la Gidy chung nhan theo mau méi (theo quy
dinh cua Luat Dat dai nim 2013) va cic
gidy to ¢ gia tri phap 1y twong duong. Nhu
vay, diéu kién dau tién 1a nguoi sir dung dat
phai c6 gidy chitng nhan quyén str dung dat,
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trir cac truong hop: a. Chuyén d6i quyén sir
dung dit néng nghiép: Co6 quyét dinh giao
dat, cho thué dit (khoan 1 Biéu 168 Luat
Dat dai); b. Thira ké quyén sir dung dat: Pu
diéu kién dé cap Gidy ching nhan (khoan 1
Diéu 168 Luat Dat dai); c. Nguoi nhan thua
ké khong dugc cap Gidy ching nhan: Pugc
chuyén nhugng hoic duoc ting cho quyén
sir dung dét thira ké (khoan 3 Piéu 186 Luat
Dit dai).

- Pat khong cé tranh chap: Tai thoi
diém thuc hién giao dich khong c6 ai tranh
chap véi nguoi s dung dat, khong ¢6 ngudi
nao giri don dén co quan c6 tham quyén dé
yéu cau giai quyét tranh chap dat dai. Quy
dinh nay nham xac dinh rd tu cach phép 1y
cta cha thé thuc hién quyén va bao vé loi
ich hop phap thuc su cua ho. Bong thoi,
gilp bao vé quyeén loi cua cac bén tham gia
giao dich con lai va tao diéu kién thuan loi
cho viéc giai quyét tranh chip dat dai. Do
do6, truong hop dat dai dang bi tranh chap
thi phai giai quyét xong tranh chip, nguoi
s dung dat moi dwoc thuc hién giao dich
quyén st dung dét.

- Padt khdng bi ké bién dé dam bao thi
hanh an: Ké bién, xir ly tai san cua nguoi
phai thi hanh &n la mot trong nhitng bién
phap cudng ché thi hanh an (Didu 71 Luat
Thi hanh an Dan sy nam 2008, stra doi, bo
sung nam 2014). Ké tir thoi diém ké bién,
ngudi sir dung dit s& khdng con quyén dinh
doat ddi voi quyén sir dung dat cua minh.
Quy dinh nay nhim ngan chan tau tan tai
san dé tron tranh thuc hién nghia vu.

- Trong thoi han sir dung dat: Chi &p
dung ddi véi truong hop st dung dat o thoi
han. Truong hop st dung dit on dinh lau
dai thi khéng ap dung diéu kién nay. Quy
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dinh nay hop ly boi néu hét thoi han ma
ngudi st dung dat khong duoc gia han thi
quyén sir dung dat s& bi Nha nuéc thu hdi,
ddng nghia vai viéc quyén sir dung dat cua
ngudi s dung dat cham dat. Khi do, ho
khong con 1a chi thé ¢ quyén sir dung dét
dé c6 thé thé chap quyén sir dung dat.

Mac du nhiing quy dinh nhu da phén
tich trén day thé hién budc tién cua Bo luat
Dan sy nam 2015 so vai Bo luat Dan sy nam
2005 nhung trong thuc té, viéc xac dinh tai
san thé chap khong don gian, nhat la khi
tranh chip xay ra lién quan dén dbi twong
hop dong thé chap la quyén sir dung dat.

Vi du: Tai Quyét dinh khang nghi giam
déc tham sb 58/2015-KDTM  ngay
12/08/2015, Chéanh &n Toa an nhan dan toi
cao di khang nghi d6i véi Ban an kinh
doanh, thwong mai phic thim s
38/2014/KDTM-PT ngay 15/5/2014 cua
Toa 4n nhan dan thanh phé Ha Noi vé
“Tranh chap Hop ddong tin dung” giita
nguyén don 1a Ngan hang thwong mai c6
phan Viét Nam T.V véi bi don la Cong ty
trach nhiém hitu han P.T.L. Bén thé chap la
Cong ty ¢ phan T.T - bén tha ba c6 quyén
lgi va nghia vu lién quan. Trong qué trinh
giai quyét tranh chép, toa con giai quyét vé
mot trong cac tai san bao dam Ia quyén sir
dung 88m? dit va quyén so hiru nha tai 15A
L.H do 6ng N.Q.T, ba N.T.T gdp vén vao
bén thé chap 1a Cong ty c6 phan T.T.

Quyét dinh khang nghi theo hudng dé
nghi hiy Ban an kinh doanh, thuong mai So
tham va phdc tham vai viéc phan tich va chi
ra cac can ctr phap Iy ma Toa &n cip so thim
va Toa an cap phdc tham ap dung khong
dung, khong day du, toan dién nhu sau:

Hop dong thé chap thé hién tai san thé
chap 1a quyén str dung dat bao gdm nha 02

tang, 04 tang tai 15A L.H (tai san duoc mo
ta trong Gidy chung nhan quyén sir dung
dat). Bién ban dinh gi4 tai san (cung ngay
ky hop dong thé chap) lai thé hién tai san
thé chap la quyén str dung dat bao gom nha
06 tang, 01 tang ham, 01 tum (nha 06 tang,
01 tang ham, 01 tum chua dwoc cip gidy
chang nhan quyén sé hitu). Quyén st dung
dat va nha & noi trén thudc so hitu cua vo,
chdng ba N.T.T va ong N.Q.T dem vao gop
vén cho Cong ty c¢6 phan T.T nhung thyc
chat viéc gop von dé khong hop phap ca vé
noi dung va hinh thirc. Cho nén Toa &n cap
so tham va Toa &n cip phuc tham cho ring
toan bo quyén sur dung dat va nha bé tong
02, 04 tang da duoc 6ng N.Q.T va ba N.T.T
g6p vén vao Cong ty c6 phan T.T 1a khong
du can ctr.

Trong vu an trén, viéc xac dinh quyén
st dung dét 1a dbi twong trong hop dong thé
chap rat phuc tap. Quyén st dung dat duoc
dem di thé chap khong thuoc so hitu cua
bén thé chap.

C6 nhiéu truong hop, tai san thé chap
cho khoan vay la quyén sir dung dét cua vo,
chdng, nhung khéng thé chip nha cua ho
gan lién vaoi dat, nén khi giai quyét tranh
chap s& rat kho khan va khi thi hanh an,
khéng bao dam quyén va loi ich hop phép
cua vg, chong®.

Trong nhiéu truong hop, cac bén chi
thoa thuan thé chap quyén st dung dit,
khong thé chap tai san gin lién voi dat,
nhung khi giai quyét vu &n, Toa an cép so
tham khong xem xét tham dinh tai chd dé

3 Poan 3 phan Nhan dinh cua toa 4n tai Quyét dinh
giam doc tham sb 11/2017/KDTM-GDT ngay
22/5/2017 vé viéc tranh chap hop dong tin dung cua
Toa &n nhan dan téi cao.
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xéac dinh trén dit c6 nhirng tai san nao, cua
ai va cdc bén da thoéa thuan nhu thé nao dé
xir ly tai san thé chap®. Ngay trong qué trinh
giai quyét tranh chip, toa 4n ciing chua han
da ap dung thdng nhat va day du quy dinh
cua phép luat bai tinh chat phic tap cua ddi
tuong hop dong 1a quyén sir dung dat. Khi
giai quyét vu an, cac tai lidu c6 tai hd so vu
an khong thé hién tai san gan lién véi dat 1a
gi, cua ai, do nhirng ai quan ly, sir dung...
Mot khi tranh chap xay ra, néu toa an chua
tién hanh xac minh ma da quyét dinh quyén
st dung dét va tai san gan lién véi dat 12 tai
san bao dam thi sé chua du can cu®.

Nhiing bat cap nay ciing c6 thé xay ra
bai su khac nhau trong Bo luat Dan sy nam
2005 va Bo luat Dan sy nam 2015 diéu
chinh hop dong thé chap quyén sir dung dat
va nhét la khi Bo luat Dan sy nam 2005
chua tach bach ché dinh quyén st dung dat
va tai san gan lién trén dat.

Theo quan diém cua Toa an nhan dan
t6i cao vé van dé nay®, giao dich thé chap
trong trudng hop trén can &p dung quy dinh
tai cac Diéu 342, 715, 721 Bo luat Dan su
nam 2005; cac Diéu 317, 318, 325, 326 Bo
luat Dan sy nam 2015; muc 4 khoan 19

4 Poan 5 phan Nhan dinh cua tda 4n tai Quyét dinh
giam dbéc thdm sé 10/2017/KDTM-GDT ngay
19/5/2017 vé viéc tranh chap hop ddng tin dung cua
Toda &n nhan dan tdi cao.

5 Poan 5 phan Nhan dinh cua toa &n tai Quyét dinh
giam doc tham s6 13/2017/KDTM-GDT ngay
22/5/2017 vé viéc tranh chip hop dong tin dung cua
Toa &n nhan dan ti cao.

6 Nguyén Thiy Hién, Ph6 Chéanh &n Toa an Nhan
dan t6i cao (TANDTC), Nhing van dé rat kinh
nghiém khi gidgi quyét vu an lién quan giao dich bao
dam, Bai giang truc tuyén thang 12/2018, Céng
théng tin dién tr TANDTC, https://www.toaan.gov.
vn/webcenter/portal/sttp/home, truy cip ngay
5/5/2019.
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Diéu 1 Nghi dinh sb 11/2012/ND-CP ngay
22/02/2012 cua Chinh phu vé viéc sira dbi,
bo sung Nghi dinh sé 163/2006/ND-CP,
Nghi dinh sb 102/2017/ND-CP ngay
01/9/2017 vé ding ky bién phap bao dam:;
An I¢ s6 11/2017/AL dé giai quyét doi voi
tai san bao dam dé dam bao quyén loi cua
cac duong su.

Vé pham vi thé chap quyén sir dung
dat

Hai bén trong hop dong thé chap ndi
chung c6 thé thoa thuan thé chap mot sd
quyén s dung dat dé dam bao cho mot
nghia vu. Cac bén c6 thé thoa thuan mdi
quyén st dung dat dam bao thyuc hién mot
phan nghia vy. Truong hop bén thé chap
khong co kha nang thuyc hién nghia vu tra
no ma phai xur ly tai san thé chip dé thuc
hién nghia vu khi dén han thi bén nhan thé
chap c6 quyén lya chon mét quyén sir dung
dat cy thé trong sé tai san thé chip dé xu ly,
trir truong hop cac bén co thoa thuan veé tha
tu xtr ly tai san thé chap.

Cac bén c6 thé thoa thuan thé chip
quyén st dung dat bao dam nghia vu tuong
lai cho bén thtr ba; day 1a nguyén nhan phat
sinh nhiéu tranh chép. B6 luat Dan sy nam
2015 (khoan 2 Piéu 293) di c6 quy dinh cu
thé vé nghia vu dugc bao dam trong tuong
lai 10 rang hon so v&i BO luat Dan sy nam
2005. Cac bén duoc lya chon nhu sau:

- Truong hop bao dam nghia vu trong
twong lai thi nghia vu phai dugc hinh thanh
trong thoi han bao dam, tru truong hop ¢o
thoa thuan khac (khoan 3 Piéu 293). Céc
bén c6 thé lya chon thoéa thuan cu thé vé
pham vi thé chip quyén sir dung dét nghia
vu duoc bao dam hay chi mé ta chung vé tai
san bao dam (MmO ta chung ciling phai Xac
dinh duoc).
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- Truong hop nghia vu trong twong lai
duogc hinh thanh, cac bén khéng phai xac
|ap lai bién phap bdo dam ddi v6i nghia vu
d6 (khoan 2 Diéu 294).

2. Giai phap hoan thién quy dinh
phap luit vé dbi twong hop ddng thé chap
quyén sir dung dit

Dé giai quyét mot sé vudng mic phat
sinh trong thyc tién vé tai san gan lién véi
dat, theo tac gia, can cu thé hoa cac quy
dinh cta Luat Dat dai vi du nhu: i) Hé qua
do khong cong nhan quyén st dung dat hinh
thanh trong tuong lai; ii) Gia tri cta quyén
s dung dat biao dam nhiéu nghia vu; iii)
Mo ta quyén sir dung dat.

Thir nhét, hé qud ciia viéc khong cong
nhdn quyén sir dung dat hinh thanh trong
twong lai

Luat Dat dai chua cong nhan quyén sir
dung d4t hinh thanh trong twong lai nén viéc
thé chap quyén sir dung dat dugc hinh thanh
trong twong lai con chwa duoc diéu chinh
boi Luat Dét dai. Khoan 2 Diéu 1 Nghi dinh
sd 11/2012/ND-CP ngay 22/2/2012 cia
Chinh phu stra d6i, bo sung mot s6 diéu cta
Nghi dinh ciia Chinh phu s& 163/2006/ND-
CP ngay 29/12/2006 vé giao dich bao dam
quy dinh: “Tai san hinh thanh trong tuong
lai khéng bao gdm quyén st dung dat”.
Theo diém a khoan 1 Diéu 188 Luat Dat dai
niam 2013, quyén sir dung dat phai duoc cip
gidy ching nhan thi méi tro thanh ddi twong
cua céc giao dich. Do do, ddi véi cac du an
duoc Nha nuéc giao dat, cho thué dit ma
chua c6 gidy chimg nhan (do thu tuc cip
gidy ching nhan mat nhiéu thoi gian), cac
t6 chuc tin dung ciing khong thé nhan 1am
tai san bao dam vi hgp dong thé chip khong

cong chung va ding ki duoc’.

Nhu vay, theo phap ludt hién hanh, tén
tai tai san gan lién v6i dat (trong d6 c6 nha
¢ hinh thanh trong twong lai nhung khong
c6 quyén s dung dat hinh thanh trong
tuong lai). Trong khi d6, ddi voi du an dau
tu gin lién vai quyén st dung dat thi quyén
st dung dat, du 4n, cong trinh trén dat 13
mot tong thé théng nhat. Thé chap tong thé
c4c tai san la quyén st dung dat, du &n, nha
&, cong trinh gan lién voi dat 1a nhu cau
thuc té. Vay nén, theo tac gia, can bd sung
quy dinh: Quyén st dung dat ciing duoc coi
14 loai tai san hinh thanh trong tuong lai.
Pay khong nhiing 13 quy dinh gitp g& roi
cho t6 chac tin dung (bén nhan thé chap),
chu dau tu (nguoi sir dung dat) ma con co y
nghia d6i V&i ca co quan quan 1y nha nuéc
dbi véi giao dich thé chap quyén su dung
dat gan lién véi du &n, nha o, cdng trinh trén
dat hinh thanh trong tuong lai.

Khi mua biét thy, nha lién ké, bén mua
s€ duoc s& hitu biét thy, nha va duoc cép
gidy chimg nhan quyén sir dung dat riéng.
Con khi mua can hd chung cu, bén mua chi
dugc cdp gidy chimg nhan quyén sé hitu
can ho va quyén sir dung dat chung. Viéc
khéng cong nhan quyén sir dung dét hinh
thanh trong tuong lai 1 ddi tuong hop dong
thé chap di 1am phat sinh nhiing van dé sau
khi chi du tu ban biét thy, can ho lién ké:

M¢t la, d6i tugng cta hop dong chi ghi
la nha ¢ hinh thanh trong twong lai ma
khéng ghi quyén str dung dat (do cha dau tu
van dang dimg tén trén gidy ching nhan

7 P56 Van Dai (chu bién), “Giao dich va giai quyét
tranh chap giao dich vé quyén sir dung dat” (sach
chuyén khao), Nxb. Lao dong, (2012), tr. 262.
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quyén sir dung dat va gidy d6 chua dugc
tach s6 cho timg biét thw, nha lién k&), trong
khi gia mua bao gdm ca gi tri cua quyén sir
dung dat va gia tri xay dung nha. Trén thuc
té, cac bén thuong mé ta ddi twong mua ban
1a cin ho, nha & lién k& ma khong mé ta bao
gdm quyén str dung dat. Néu chu dau tu giir
chir tin, ngudi mua s& dugc cép gidy chiung
nhan quyén str dung dat va sé hitu nha lién
ké, biét thy sau khi thanh todn dii tién. Néu
tranh chap hop dong mua ban thi chu dau tu
s& can cur vao ddi twong dé chdi bo trach
nhiém cua minh.

Hai 1a, c6 kha nang sau khi ban cho
khach hang thi cha diu tu lai thé chip
quyén sir dung dat cia toan bo dy an cho
ngan hang dé vay tién. Vay nén, cac ngan
hang nhéan thé chap can kiém tra du an thé
chap da dugc ban cho khach hang chua va
ngay ca cac co quan quan ly, ding ki déat dai
cling can phai tir chdi dang ky cho nhiing
quan hé thé chap nay.

Can ctr Bo luat Dan sy nam 2015,
quyén sir dung dit dugc nhin nhan 1a mot
loai quyén tai san (Piéu 115) va can cir dinh
nghia vé ti san hinh thanh trong tuong lai
nhu Nghi dinh s 163/2006/ND-CP ngay
29/12/2006 cta Chinh phu vé giao dich bao
dam thi quyén st dung dét ciing co thé 12 tai
san hinh thanh trong twong lai thdng qua
giao dich hop phép. Thu tuc cip gidy chang
nhan dbi véi quyén str dung dat ciing gidng
nhu thi tyc ding ky quyén s¢ hitu ddi voi
nhirng céc tai san khac.

Vi viy, phap luat lién quan cin co
nhitng quy dinh stra d6i, bd sung vé loai tai
sdn hinh thanh trong twong lai tuong ty nhu
diém b khoan 2 Diéu 108 B¢ luat Dan sy
nam 2015 “Tai san da hinh thanh nhung chu
thé xac 1ap quyén s hiru tai san sau thoi
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diém xac 1ap giao dich” dé phat huy t6i da
gia tri cua quyén st dung dat va thiuc day
cac hoat dong tin dung thdng qua thé chip
quyén sir dung dét.

Thir hai, truong hop gid tri quyén sir
dung dat bao dam dwoc nhiéu nghia vu

B6 luat Dan sy nam 2015 va phap luat
vé giao dich bao dam cho phép cac bén
dung mot tai san dé bao dam nhiéu nghia
vu. Khoan 1 Diéu 296 B6 luat Dan sy nim
2015 quy dinh: “Mot tai san co thé dugc
ding dé bao dam thuc hién nhiéu nghia vy,
néu cé gia tri tai thot diém xac 1ap giao dich
bao dam 16n hon tong gia tri cac nghia vu
duoc bao dam, trur truong hop c6 thoa thuan
khéc hodc phap ludt c6 quy dinh khac”. Vay
hiéu “phap luat quy dinh khac” nhu thé
nao? Ngoai ra, mot khi di dé cap dén gia tri
quyén sir dung dat thé chap 16n hay nho hon
nghia vu dugc bao dam thi phai xdc dinh
dugc gia tri cua quyén sir dung dat do. DU
phap lut c6 quy dinh hay khong thi cac t6
chire tin dung ciing s& tam dinh gia quyén
st dung dat trudc khi chip nhan cho vay.
Nhung néu phép luat dd minh dinh vé gia so
sanh giira quyén sir dung dat thé chip véi
tong gia tri cac nghia vy, thi hé qua cta né
1a nguoi ta phai dinh gia quyén sir dung dat
duoc thé chap d6. Piéu nay phat sinh nhiéu
hé lyy: Cong chimg vién bat budc cac bén
phai xac dinh gia tri quyén sir dung dat thé
chap trong hop ddng. Néu cac bén khong
ghi rd thi cong ching vién khong dong y
cong chimg hop déng thé chip do6. Bo Tu
phap cling dd c6 Cong vin sb 2506/BTP-
DKGDBD ngay 31/7/2009 cua Cuc Pang
ky qubc gia giao dich bao dam tra 1oi vudng
mic trong linh vuc cong chung, ching thuc
va dang ky giao dich bao dam, trong do giai
thich tai Muc 2 “Vé viéc ghi gia tri tai san
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bao dam trong hop ddng bao dam” nhu sau:
“Ngoai trudng hop thé chip nha ¢, viéc
Cong chimg vién yéu cau trong hop dong
bao dam phai co diéu khoan vé gia tri cua
tai san bao dam la khong ding véi quy dinh
ctia phap luat”. Tuy nhién, trén thyuc t& van
c6 su 4p dung khiac nhau tai nhiéu
phong/vin phong cong chimg®.

Thuc té cling co nhiéu loai tai san
khong thé dinh gia duoc chinh xac, ching
han nhu tai san hinh thanh trong tuong lai,
quyén sir dung dat... Nhiéu truong hop cd
tinh nang gia cla tai san dé vay duoc nhidu
hon gia tri thuc ctia quyén sir dung dét thé
chap roi sau d6 tim cach giai thé, pha san,
tai co cAu lai to chirc..., né tranh viée tra ng.
Vay nén quy dinh ctmg nhic nhu vy can
phai xem xét lai.

Thir ba, yéu cdu cdc bén mé ta chung
tai san bdo dam la quyén sir dung ddt

Khoan 2 Diéu 295 Bo luat Dan sy nim
2015 quy dinh: “Tai san bao dam co thé
dugc mod ta chung, nhung phai xac dinh
dugc”.

Nhu vay, cac bén c6 thé mo ta chung vé
quyén sir dung dat duoc thé chap va quy
dinh nay phtl hop véi thuc tién xac lap, thuc
hién giao dich bao dam. Tuy nhién, viéc mo
ta chung vé tai san bao dam can phai c6 gioi
han; dic biét khi lién quan dén tai san hinh
thanh trong twong lai gan voi quyén sir dung
dat. Trong nhiéu truong hop, khi giao két
giao dich bao dam, cac bén mo ta tai san
qua chung chung, khéng rd rang, dan dén
viéc khong xac dinh duoc tai san thé chap

8 Nguyén Xuén Vién, Vuéng khi cong ching hop
dong bao dam, Bdo Nguoi Pai biéu nhan dan, trich
dan ti: http://www.nguoidaibieu.com.vn/Trangchu/
VN/tabid/66/CatID/7/ContentlD/96593/Default, truy
cap ngay 5/5/2019.

gay nén nhiing tranh chip phat sinh ciing
nhu kho khin cho qua trinh xir ly. Nhiéu
truong hop loi dung viéc md ta chung vé tai
san dé che gi4u tinh trang phép ly thuc su
cua tai san. Thuc té da nay sinh mot sé vu
&n phuc tap lién quan dén tai san 1a quyén
str dung dat c6 gia tri 16n. Vi du nhu: Vu &n
“Tranh chip hop ddng tin dung” giita
VPBank véi Ong Tran Van T. Trong do,
ngan hang va éng T co ky két hop dong tin
dung véi tai san bao dam la ba quyén sir
dung dat va nha ¢ tai phuong Liéu Giai,
quan Ba Dinh; phuong Dich Vong, quan
Cau Gidy; phuong Phan Chu Trinh, quan
Hoan Kiém. Dinh gi4 tai san lan luot 12 5 ty
dong, 5 ty dong, 30 ty dong, bao dam cho
khoan vay 35 ty dong. DBén han thanh toan,
ong T khong tra ng; ngan hang khai kién ra
tda 4n. Qua nhiéu cap xét xtr, ban an do c6
hiéu luc phap luat, nhung khi xur ly tai san
bao dam dé thanh toan thi co quan thi hanh
an ling tang trong viéc xir ly tai san thé
chap bai thiéu cu thé.

Quy dinh ndy can c6 huéng dan cu thé
trong truong hop ndo va dbi voi loai tai san
nao thi cac chu thé c6 thé mo ta chung vé tai
san bao dam. Nguyén tic chung l1a ddi
tugng cua hop dong, dic biét 1a quyén su
dung d4t dem thé chap phai dugc xac dinh
cu thé.

Két luan

Mic di cac bén trong hop dong thé
chip co thé thoa thuan vé tai san dugc thé
chap, nhung khi tai san nay 1a quyén s
dung dat — mot loai quyén tai san dic thu
nén can su can thiép tir phia Nha nudc bang
nhttng quy dinh chat ché, minh dinh va rd
rang nham thlc ddy cic giao dich tu phat
trién trén nén tang dat dai, tai nguyén thudc
s¢ hitu toan dan.
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TIEP CAN HQC THUYET VA TIEP CAN THUC TIEN
POl VOI VAN PE CONG NHAN, THI HANH BAN AN
DAN SU CUA TOA AN NUOC NGOAI

Dw Ngoc Bich”

Tom tat: Bai viét trinh bay nhing hoc thuyér diroc cac hoc gid phdn tich va dwroc
toa an cdc nuoc van dung trong viéc cdng nhdn, thi hanh ban an dan s cua toa dn nwoc
ngoai ciing véi nhieng ly giai mang tinh thyc tién vé van dé nay. Tir @6 cé thé lam co so
cho viéc ma rong kha nang cong nhan, thi hanh ban én dan su cia toa an nwoc ngoai tai
Viét Nam, ké ca doi véi ban an cia quoc gia khdng cé diéu woc quac té véi Viét Nam vé

Vén dé nay.

Abstract: The article presents the doctrines that have been explained by scholars
and applied by courts for recognition and enforcement of foreign civil judgments along
with relevant practical explanations. Thereby, it establishes the foundation to raise the
possibility for recognition and enforcement of foreign civil judgments from a country in
absence of a treaty with Viet Nam on this matter.

1. Céc hec thuyét vé cong nhan, thi
hanh ban an dan sy cta t0a an nwéc
ngoai

Ton tai nhiéu quan diém giai thich cho
viéc cong nhan, thi hanh ban an cua toa an
nudc ngoai. Xuit phat diém 1 tir nguyén tic
cha quyén 1anh thd, trong d6 ban an cua toa
an (co quan tu phap qudc gia) chi ¢ hiéu
lyc trong pham vi lanh tho quéc gia d6. Vi
vay, vé mat ly thuyét, can cé nhitng Iy giai
tai sao ban an dan su cua tda an mot nu6c
lai c6 thé dugc cong nhan, thi hanh tai mot
nudc khac.

1.1. Hoc thuyét “thin thién” (comity)

“TS., Khoa Luat, Trudng Dai hoc Mo Tp. HS Chi
Minh.

! Xem Friedrich K. Juenger, “Recognition of Money
Judgments in Civil and Commercial Matters”, The
American Journal of Comparative Law, Vol. 36,
1988, (sau day viét tit la Friedrich K. Juenger
(1988)), tr. 6.
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Hoc thuyét “thdn thién” dau tién duoc
phét trién bai cac hoc gia Ha Lan vao thé ky
XVII2. Y tuong caa Ulrik Huber duoc van
dung vao van dé cdng nhan, thi hanh ban &n
tda 4n nudc ngoai la: Luat caa mot quéc gia
chi giGi han trong lanh thé cua qudc gia do
va rang budc bat ky ai hién dién trong pham
vi 14nh thé cta né. Vi vay, viéc thuc thi mot
ban &n bén ngoai 1anh thd caa toa an da ban
hanh né khong dya trén tham quyén vén c6
cua toa an do ma dua trén su than thién khi
cha quyén, luat 1é cia nude ngodi va cong
dan caa ho khong bi ton hai®. “Thdn thién”

2 Bao gdm Paulus Voet (1619-1667), Johannes Voet,
Paulus Merula (1558-1607), Ulrik Huber (1636-
1694), xem Norel Rosner, “Cross-border
Recognition and Enforcement of Foreignn Money
Judgments in Civil and Commercial Matters”,
Groningen University 2004, tr. 9-10; Friedrich K
Juenger “Choice of Law Multistate Justice” Martinus
Nijhoff Publishers, 1993 (sau day viét tit 1a Friedrich
K Juenger (1993)), tr. 19-21.

3 Xem Bradford A. Caffrey, “International
Jurisdiction and the Recognition and Enforcement of
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theo quan diém caa Huber mudn néi d&én sy
ung thuin ngdm cua cac qudc gia cho su
thuan tién trong giao thuong va thyc tién
doi séng quéc té noéi chung®. G Anh, hoc
thuyét “than thién” dugc st dung nhu
“Lugt cuia cac quoc gia” (Law of Nations)
boi toa an ddi véi nhitng vu cdng nhan va
thi hanh ban 4n toa 4n nudc ngoai dau tién &
nudc nay°. Toa an t6i cao Hoa Ky dinh
nghia thuat ngtr “thdn thién” trong viéc
cdng nhan, thi hanh ban an nudc ngoai nhu
sau: Than thién, trong nghia phap 1y, khong
phai 1a vin dé nghia vu tuyét di, ciing
khong chi la su lich su va thién chi. N6 la
su cdng nhan caa mot qubc gia, cho phép
thuc thi quyén lap phap, hanh phap hay tu
phap cua mot quéc gia khac trong pham vi
Ianh tho cta no, co xem xét thich dang dén
nghia vu quéc té va sy thuan tién, dén
quyén cong dan cua qudc gia d6 hoic cua
nhirng nguoi khac dudi su bao vé phap luat
ctia qudc gia d6°.

Foreign Judgments in the LAWASIA Region: A
Comparative Study of the Law of Eleven Asian
Countries Inter-se and with the E.E.C Countries”
1985, tr. 45; Hessel E. Yntema, “The History Bases
of Private International Law”, the American Journal
of Comparative Law, Vol. 2, 1953 (sau day viét tat la
Hessel E. Yntema (1953)), tr. 306-307; Friedrich K
Juenger (1993), tr. 20-21.

4 Xem Hessel E. Yntema (1953), tr.
Friedrich K Juenger (1993), tr. 20-21.

5 Xem Dicey and Morris, “The conflict of laws”,
third edition, 2000, Sweet & Maxwell, tr. 469;
Cheshire and North’s, “Private International law”,
Butterworths, 13th edition, 1999, tr. 405.

® Hilton V. Guyot 159 US 113 (1895) at 163 dugc
trich dan bai Hu Zhenjie “Chinese Perspectives on
International Jurisdiction and the Enforcement of
Judgments in Contract Matters: A Comparative
Study of the Relevant Provisions of Chinese, Swiss
and US law, of the European Convention and of
other International Treaties”, Schulthess
Polygraphischer Verlag Zurich 1999, tr. 272.

306-307;

Hoc thuyét “than thién” bi chi trich Ia
khé hiéu va 1ong vong, giao dong gitra su
lich sy va phap luat qubc t&’. Vi vay, “than
thién” dugc cho la khdng mang tinh “luat”
ma nén dugc xem nhu chinh sach noi bo
cua qudc gia duoc yéu cau cong nhan, thi
hanh ban 4n toa an nuéc ngoai®. Thuc té,
hoc thuyét “than thién” da duoc thay thé
bang hoc thuyét nghia vu ¢ cac nuéc theo
thong luat nhu: Anh, Uc®.

1.2. Nguyén tic cé di
(Reciprocity)

Nguyén tic “co di co lai” duoc phat
trién tir hoc thuyét “than thién”. Vi “than
thién” nghia 1a mot qudc gia cong nhan va
thi hanh phan quyét caa mét qudc gia khac
nham thuc day moi quan tdm l1an nhau giira
cac qudc gia co chu quyén, do dé, nhiing
anh hudng dén chu quyén quéc gia co thé
duogc bién minh bang viéc no 1a cai gia phai
tra nham thuyét phuc toa an nudc ngoai
cdng nhan hiéu luc ngoai 1anh thd ddi véi

co lai

Nguyén van: “Comity, in the legal sense, is neither a
matter of absolute obligation, on the one hand, nor a
mere courtesy and good will on the other. But it is
the recognition which one nation allows within its
territory to the legislative, executive or judicial acts
of another nation, having due regard both to
international duty and convenience, and to the rights
of its own citizens or of other persons who are under
the protection of its law”.

7 Xem Dicey and Morris, tr. 5; Arthur T. Von
Mehren & Donal T. Trautman “Recognition of
Foreign Adjudications: A Survey and A Suggested
Approach”, Harvard Law Review, June, 1968, tr.
1603.

8 Xem H.L.Ho, “Policies Underlying the
Enforcement of Foreign Commercial Judgments”,
International and Comparative Law Quarterly, Vol.
46, tr. 451; Bradford A. Caffrey, tr. 47-49.

9 Xem Dicey and Morris, tr. 469, P.E. Nygh, Martin
Davies “Conflict of laws in Australia”, Seventh
edition, 2002, Lexis Butterworths, tr. 169.
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cac ban &n cua tda 4n minh'®. Vi vay, bang
viéc doi hoi co di co lai, toa &n va nhirng
nha lap phap c6 thé tra diia nhitng qudc gia
qua khit khe trong viéc c¢éng nhan ban &n
nuéc ngoaitt. Vé thuc chét, Iy do dang sau
hoc thuyét “cé di c6 lai” 1a loi ich caa chinh
quéc gia dé (self-interest)*2. Nghia 1a, qudc
gia A cong nhan va thi hanh phan quyét cua
quéc gia B boi vi qudc gia A ngai rang, néu
khong 1am thé, quéc gia B s& tra diia bang
cach khéng cdng nhan, thi hanh ban an cua
quéc gia A. Vi vay, “cé di c6 lai” duoc hiéu
nhu 1a mot cong cu hitu hiéu dé bao dam loi
ich caa chinh qudc gia d6* va viéc bao vé
loi ich cua cong dan ¢ nuéc ngoai co thé
duoc ting cuong!®. Hon nita, c6 di c6 lai
cling c¢6 thé dugc bién minh bang Luat qudc
té, & d6 doi hoi su ddi xir cong bang gitra
ban an cua toa &n cong nhan va ban an cua
tda 4n ban dau ban hanh?®. Nguyén tic c6 di
cé lai, vi vay, dap trng ca hai mat: Loi ich
cua chinh qudc gia va Luat quic té. NO
cling 1d rang, cu thé hon hoc thuyét “than
thién”. Trong thyc tién, nguyén tic cé di co
lai duoc quy dinh trong luat vé céng nhan
va thi hanh ban an toa an nudc ngoai cua

10 Xem Friedrich K. Juenger (1988), tr.7-8.

11 Xem Friedrich K. Juenger (1988), tr. 7-8.

2 Xem H.L.Ho, tr. 453-454; Arthur Lenhoff,
“Reciprocity and the Law of Foreign Judgments: A
Historical — Critical Analysis”, Louisiana Law
Review, Vol. 16, 1955-1956, tr. 477; Loi ich cua
chinh quéc gia (Self-interest) da thuc day yéu cau c6
di 6 lai nhat 12 tir thé ky XIX véi chi nghia bao ho
va chi nghia quéc gia, xem Arthur Lenhoff, tr. 477-
482.

13 N6 duoc cho rang, diéu nay dic biét quan trong
khi nhitng quéc gia ma hé thong phap luat khong tao
dugc niém tin cho nhitng quéc gia tién bo khac. Xem
Hu Zhenjie, tr. 276.

14 Xem Bradford A. Caffrey, tr. 50.

15 Xem Bradford A. Caffrey, tr. 50.

50

nhiéu qudc gia va thuc su 1a nén tang cua
cac diéu woc qudc té vé& cong nhan, thi hanh
ban an'e.

Ngoai viéc co di co lai dugc ngam dinh
trong cac diéu woc qudc té, mot nghién ciu
khao sat da cho thdy, toa 4n va nha lap phép
cua cac qudc gia str dung yéu cau co di co
lai trong luat quéc gia theo nhiéu céch va
khéng co sy théng nhat vé y nghia'’. Theo
do6, c6 di co lai c6 thé dugc 4p dung cho tat
ca ban 4n nudc ngoai, hay chi cho ban an vé
tién t& (money judments); né co thé duoc
dung dé tra diia lai cc ban &n cua quéc gia
da khoéng cong nhan ban &n cua tda an cua
mot qudc gia khac, hay dé tra diia lai nhiing
nguyén don c6 qudc tich cua chinh nhiing
qudc gia da tir chbi cdng nhan d6. N6 c6 thé
duoc 4p dung nhu diéu kién tién quyét dé
cdng nhan, hay né c6 thé dong vai trd trong
viéc thi hanh. N6 c6 thé duogc thiét lap vé
mat thuc té cong nhan - thé hién mot sé6 dam
bao rang qudc gia d6 co thé cdng nhan ban
an nudc ngoai, hay dugc thiét lap béi nhiing
quyét dinh mang tinh rang budc hoic nhiing
xé&c nhan dugc ky bai mot co quan c¢6 tham
quyén... Tuy nhién, cho du d6 1a cach thirc
gi, han ché I6n nhat cua nguyén tic c6 di c6
lai 1a sy bit cong cho duong su'®. Bing

16 Khoan 3 Diéu 343 Bo luat T tung Dan su nim
2004 cua Viét Nam ghi nhan &p dung nguyén tic c6
di c6 lai trong viéc xem xét cong nhan, thi hanh ban
&n, quyét dinh dan sy cua toa an nudce ngoai chua co
diéu wdc voi Viét Nam va diém b khoan 1 Didu 423
Bo luat TS tung Dan sy nam 2015 ciing l1ap lai
nguyén tic nay. Xem thém Du Ngoc Bich, “Nguyén
tdc ¢ di ¢6 lgi cO phdi 1a giai phap”, Tap chi
Nghién ciru lap phap, s6 8/2004.

17 Xem Friedrich K Juenger (1988), tr. 31-32.

18 Xem Friedrich K Juenger (1988), tr. 32-33; Arthur
Lenhoff, tr. 482-483; William G. Southard, “The
Reciprocity Rule and Enforcement of Foreign
Judgments”, Columbia Journal of Transnational law
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cach khing khing yéu cau c6 di 6 lai, qudc
gia duoc yéu cau cdng nhan chuyén sy chi
y tir van dé chinh Ia ban an nu6c ngoai c6
cdng minh va cong bang cho dwong su hay
khong sang viéc tim kiém thai d6 cua québc
gia dd ban hanh ban an d6. Néu khong dap
ng, ban an nudc ngoai d6 s& bi tir chdi
cdng nhan, thi hanh va bén thing kién sé& bi
budc phai khoi kién lai. Vi vay, quéc gia
duoc yéu cau cdng nhan da trung phat
duong sy, ma d6i khi 1a cong dan cua chinh
quéc gia d6. Mit khac, néu ban an nudc
ngoai dugc cong nhan va thi hanh trén co s&
diéu kién c6 di co lai, I& cong bang va cong
minh cho duong su cd thé khong dugc bao
dam néu nhitng vin dé& nay khong duoc
quan tdm bai qubc gia dugc yéu cau cong
nhan. O nhiing quéc gia theo thong luat nhu
Anh, Uc, cong nhan va thi hanh khong doi
hoi phai co di c6 lai tir qudc gia ban hanh
ban an d6°. Trong cac vu viéc cong nhan
thi hanh ban an nuéc ngoai ¢ Ha Lan, vé
mat thuc té, khong c6 yéu cau co di co 1ai%.

1.3. Hoc thuyét “quyén dwec trao”
(Vested rights)

Hoc thuyét “quyén duogc trao” ciing
dya trén nguyén tic luat nudc ngoai hay
mot ban an nudc ngoai khong thé duoc thi
hanh truc tiép trén 14nh thé cia mot qubc

16, 1977, tr. 355-356; Gilbert D. Kennedy
“Recognition of Judgments in Personam: the
Meaning of Reciprocity”, the Canada Bar Review,
Vol. 35, 1957, tr. 131.

19 Thong luat 4p dung hoc thuyét nghia vu, xem
Dicey and Morris, tr. 469; P.E. Nygh, Martin Davies
“Conflict of laws in Australia”, Seventh edition,
2002, Lexis Butterworths, tr. 169.

20 Xem Norel Rosner, “Cross-border recognition and
enforcement of foreign money judgments in civil and
commercial matters”, Ulrik Huber Institute for
private international law, 2004, tr. 5-54.

gia; tuy nhién, quyén dugc thira nhan trong
lanh thd cia mot nudc khac sé giir nguyén
hiéu luc cua ban an d6%'. NOi cach khac,
tham phan c6 nghia vu bao vé quyén da dat
dugc tur luat nudc ngoai hay ban an nudc
ngoai. Viéc cbng nhan, thi hanh ban an ¢
ngoai l14nh thé da ban hanh no chi 1a viéc
thuc thi quyén c6 duoc tir ban an d6 cha
khong phai la thyc thi chinh luat nudc
ngodi (ban an nudc ngoai)®. Tuy nhién,
khong phai tat ca “quyén dugc trao” boi
luat nudc ngoai (thdng qua ban an) duoc
bao vé. Vi du, khi c6 hai “quyén dugc trao”
khong tuong thich nhau cho hai nguoi ma
mdi ngudi cd “quyén dugc trao” & nhing
qudc gia khac nhau, khi d6 “quyén duoc
trao” nao sé& dugc thi hanh? Hay trong
nhitng vu viéc lién quan dén nhiéu quéc gia
nhu trong cac vu vé trach nhiém ngoai hop
ddng c6 tinh qudc té (international tort
case), luat caa qubc gia nao va “quyén dugc
trao” nao sé duoc thi hanh?. Vi vay, hoc
thuyét “quyén duoc trao” sém mat di y
nghia cua no.

1.4. Hoc thuyét nghia vu (Obligation)

Hoc thuyét nghia vu di duoc sir dung
dé ly giai cho viéc tai sao mot ban an nuge
ngoai vé nghia vu cia mot chu thé
(judgment in personam) dugc thi hanh &
nudc Anh tir gitra thé ky XIX?*. Hoc thuyét
nay cho riang, phan quyét caa mot tda an co
tham quyén déi véi bi don an dinh mot
nghia vu cho bi don phai tra sé tién phéan

2L Xem P.E.Nygh (1995), tr. 21.

22 Xem Cheshire and North’s Private International
Law, thirteenth edition, 1999, tr. 20.

2 Xem Bradford A. Caffrey, tr. 56.

2 Xem Dicey and Morris, tr. 469-470; Cheshire and
North’s, tr. 405-406.
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quyét di tuyén, va toa an O qudc gia nay
(Anh) bi rang buoc phai thi hanh?. Hoc
thuyét nay giai thich ly do bi don bi 4n dinh
nghia vu 1a do c6 mot su thoa thuan ngam?
Theo d6, bang viéc tham gia vao qué trinh
Xét Xir ¢ tdéa an nudc ngoai, cac bén da
ngam thoa thuan s& bi rang budc boi phan
quyét cua toa 4n nude ngoai d6%’, hay biang
viéc hién dién ¢ nudc ngoai, duong su da
ngam dong y véi quyén va nghia vu phét
sinh tir luat cia noi d6 thdng qua viéc xét xur
cua toa an noi do?®

Hoc thuyét nghia vu hién nay dugc su
dung nhu nén tang cho viéc thi hanh ban an
nudc ngoai boi nhiéu quéc gia theo thdng
luat nhu Anh, Uc, Canada, Singapore...
Tuy nhién, hoc thuyét nay bi chi trich 1a mo
ho?°. Hon nita, n6 dugc xem la thuan tiy Iy
thuyét khi n6 khoéng co y nghia thyc tién
trong viéc chi ra nhitng phan quyét nuéc
ngoai nao di tao ra nghia vu®®. NGi céch
khac, hoc thuyét nghia vu c6 thé dong vai
trd mot hoc thuyét trong viéc giai thich tai
sao phéan quyét nudc ngoai dugc cong nhan,
thi hanh nhung khong thé giai thich phan

% Schibsby v Westenbolz (1870) LR 6 QB 155, 159
duoc trich dan boi Dicey and Morris, tr.469-470;
Cheshire and North’s, tr. 405.

% Xem Dicey and Morris, tr. 469-470; Cheshire and
North’s, tr. 405-406; H.L.Ho, tr. 445.

27 Xem Cheshire and North’s, trang 405-406;
H.L.Ho, tr. 445.

28 Adams v Cape Industries Plc [1990] Ch.433, 555,
dugc trich dan bai Dicey and Morris, tr. 470.

29 Xem H.L.Ho, tr. 445, 6ng chi ra rang trong nhiéu
truong hop (VI du nhu khi bi don chi hién dién trong
thoi gian ngan & qudc gia c0 toa an do) bi don khong
thé bi cho rang da ngam ddng y véi quyen tai phan
clia tdoa an nude d6. Hon nita gia dinh “ngam dong
¥ khong phu hop véi thuc tién nhitng ban an vang
mat bi don (default judgment) van dugc cho thi
hanh.

30 Xem Dicey and Morris, tr. 470.
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quyét nuéc ngoai nao nén dwgc cong nhan,
thi hanh®%; va vi vay, né khong gidp ich cho
viéc dua ra mot sy huéng dan®2 Tit ca
nhitng han ché nay cua hoc thuyét nghia vu
da lam cho né khong thdéa dang, sai lac va
qué don gian®

Ly do nhitng giai thich mang tinh ly
thuyét nay that bai trong viéc dua ra nhiing
ly giai cho viéc cong nhan, thi hanh ban én
dan su nudce ngoai la vi trong linh vuc nay
chtra dyng “hon hop nhiing gia tri va quan
ngai” va mot hoc thuyét don 1¢ khong thé
giai thich tat ca cac khia canh cua n6**. Linh
vuc cdng nhan, thi hanh ban an dan su cua
toa an nudc ngoai phic tap la do ban an dan
Su Ccua toa an nudc ngoai cO tinh hai mat:
Mat cdng va mat tu. Mot mat, ban an la
phan quyét cia co quan cong quyén nén no
mang tinh chat cong, mat khac né 1a két qua
giai quyét quyén loi gitta cac bén duong su,
vi vay n6 mang tinh chat tu®. Khi mét quéc
gia quyét dinh c6 nén cong nhan, thi hanh
ban an dan sy cua toa an nudc ngoai hay
khéng, qudc gia d6 thuong quan tim dén tat
Ca C4c van dé trén. V& mat cong, cac qudc
gia s€ xem xé&t dén nhitng quan hé chinh tri,
thuong mai gitta hai quéc gia, bao vé nhitng
chuan muc dao diec, trat tu cong cong cua
qudc gia minh. V& mit tu, cic qudc gia s&
dit ra van dé bao vé loi ich hop phéap cua
duong su di dat duoc tir két qua giai quyét

31 Xem Cheshire and North’s, tr. 406.

82 Xem Arthur T. Von Mehren & Donal T.
Trautman, tr. 1603.

33 Xem H.L.Ho, tr. 443.

3 Xem H.L.Ho, tr. 444; Arthur T. Von Mehren &
Donal T. Trautman, tr. 1603-1604.

% Xem Yntema, “The enforcemen of foreign
judgements in Anglo-American law”, (1935) 33
Mich.L.R. 1129-1142.
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clia toa an nude ngoai, dong thoi ciing bao
v¢ duong su khoi nhirng xét xir khong cong
bang cia tda an nudc ngoai. Pé co thé hiéu
rd hon tai sao ban an nudc ngoai nén dugc
cdng nhan, thi hanh, ching ta can xem xét &
goc do thuc tién céc loi ich nao co lién quan
dén viéc cong nhan, thi hanh ban an dan sy
Cua toa an nuGc ngoai.

2. Tiép can thuc tién: Nén hay khong
nén cdng nhan, thi hanh ban an dan sw
cua toéa an nw6c ngoai

2.1. Nhang lgi ich cé dwoc tir vigc
cdbng nhdn, thi hanh bdn an dan su cia
toa dn nwéc ngoai

Thet nhdt, cong nhan va thi hanh ban an
Cua toa an nudc ngoai rd rang s€ mang lai
loi ich cho bén thang kién vi quyén loi cua
bén d6 dat duogc tir két qua xét xu & toa an
nudc ngoai dugc bao vé. Sé khdong cong
bang néu budc bén thang kién phai theo
dudi qué trinh xét xur vu kién mot 1an nixa va
lan nay c6 thé gay nhiéu khé khin cho bén
d6 nhu qua trinh thu thap lai ching ct, yéu
cau nhan ching tir nudc ngoai. ..

Ther hai, cdng nhan va thi hanh ban an
Cua toa an nuwdc ngoai sé tao ra moi truong
phép Iy 6n dinh, du doan duoc, va diéu nay
s& mang lai loi ich cho thwong mai qudc
6%, Thuc té su ting truong thuong mai
quéc té s& dan dén tranh chdp mang tinh
quéc té gia tang. Nhitng gi nha kinh doanh
quan tdm la lam sao bao vé ho khoi nhiing
dbi tac ngoan cd tranh né viéc thuc hién
nghia vu da duoc tda an mot qubc gia tuyén
trong mot ban &n, hay cé gay rac réi bang
viéc khoi kién lai vu viéc tai mot toa an &

% Xem Bradford A. Caffrey; tr. 6, 48-49, 55, 58;
H.L.Ho, tr. 457-459; Norel Rosner, tr. 403.

mot qudc gia khac. Noi cach khac, nhiing
nha kinh doanh quéc t& mong muébn su an
toan va du doan duogc cho cé&c giao dich
quéc té cua ho. Cong nhan va thi hanh ban
&n cua tda 4n nuGc ngoai & tao nén su on
dinh va du doan duoc ma ho mong mudn,
do d6 s& cung cd su tu tin cua ho trong cong
viéc kinh doanh. Thuyc té, nhitng doi hoi vé
moi trudng phép Iy 6n dinh va dy doan
duogc di 1a 1y do cho viée thay ddi hoic thic
day viéc thay doi phap luat vé céng nhan,
thi hanh ban an cua toa an nudc ngoai tai
nhitng qubc gia c6 quan diém thdng thoang
dbi véi ban an cua tda an nuwdc ngoai, vi du
nhu Ha Lan®’, Uc®, va viéc khoi xudéng dy
&n vé ban an nuéc ngoai cua hoi nghi Hague
nam 1992%°. Cac qudc gia co thé nhan thic
rang néu ho muén la mot phan cua cong
dong quéc té va thuc day thwong mai quic
té ho phai dap tng mong mudn nay. Néu la
qudc gia cia bén thang kién, viéc cong
nhan, thi hanh ban an toéa an nudc ngoai ro
rang s€ mang lai loi ich cho cong déan, phap
nhan caa quéc gia d6. Néu la qudc gia caa
bén thua kién, su coi mo trong viéc cong
nhan, thi hanh ban an toa an nuéc ngoai sé
tao nén su ty tin cho cac ddi tac dau tu, kinh
doanh véi cong dan, phap nhan qudc gia do.

37 Xem Norel Rosner, tr. 406-407.

3 Xem ban trinh bay cua Bo truong Bo tu phap Uc
trong bai phét biéu tai vong tranh luan thir hai cua du
thao Luat vé& ban 4n nuéc ngoai 1991 (the Attorney-
General in the second reading speech for
promulgating of the Australian Foreign Judment Act
1991) tai chuong 3, phan 3.3, duoc trich dan boi Du
Ngoc Bich, “Recognition and enforcement of foreign
judgments in civil and commercial matters: a
proposal for Vietnam”, Ulrik Huber Institute for
Private International Law, 2006, tr. 197.

% Xem “The judgments project” tai: https://www.
hcch.net/en/projects/legislative-projects/judgments,
truy cép ngay 12/06/2019.
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Trong diéu kién cua Viét Nam, ly do nay
cang mang tinh thuyét phuc khi Viét Nam
dang trong qué trinh xdy dung, sira d6i moi
truong phap ly dé thu hat dau tu va giao
thuong v6i ddi tac nudc ngoai.

Thar ba, cbng nhan va thi hanh ban an
tdoa an nudc ngoai s& tiét kiém ngudn luc tu
phép cho quéc gia duoc yéu cau cong nhan
va giam chi phi cho cic bén dwong su.
Néu ban 4n toa 4n nudc ngoai khong duoc
cong nhan va thi hanh, tranh chap lai phai
xét xtr lai. Diéu nay khong nhiing gay tén
chi phi, cdng suc cho hé thong tu phap cua
qudc gia d6 va cho cac bén duong su, ma
con tri hodn viéc giai quyét tranh chap giira
cac bén duong su do.

Thet tw, cong nhan, thi hanh ban an toa
an nudc ngoai sé tao co hoi cho ban an cua
toa an nudc cdng nhan dugc cdng nhan, thi
hanh & nuéc ngoai*t. Piéu nay dic biét co
hiéu qua véi nhitng nudc ap dung nguyén
tic co di co lai trong viéc cdng nhan, thi
hanh ban an cda tdoa an nudc ngoai. Viét
Nam 1a mot nudc dang phat trién. Néu ban
an cua toa an Viét Nam dugc cdng nhan, thi
hanh & nudc ngoai sé dem lai v nghia 16n
d6i voi hé thong tu phap cia Viét Nam.
Diéu nay s& tang cudng uy tin caa hé thdng
tu phap Viét Nam & cap do quéc té.

Ther nam, cbng nhan va thi hanh ban an
tda an nudc ngoai S€ giup tang cuong hop
tac tu phap qudc t&*2. Thong qua viéc cong
nhan, thi hanh ban an nudc ngoai, cac qudc
gia c6 thé tranh duoc tinh trang luat cua
qudc gia A chi din dén quyén tai phan cua

40 Xem H.L.Ho, tr. 460-461; Norel Rosner, tr. 402,
406.

41 Xem H.L.Ho, tr. 458; Norel Rosner, tr. 403.

42 Xem Norel Rosner, tr. 402-403.
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quéc gia B, nhung sau d6 qudc gia A lai tir
chéi cong nhan, thi hanh ban &n cua toa &n
qudc gia B; hay tda an quédc gia A ciing thu
ly cing mot vu viéc va ra mot phan quyét
trai nguoc véi phan quyét cua toa an qudc
gia B.

2.2. Nhing lgi ich khi khéng cong
nhdn, thi hanh bdn an cua toa dan nwoc
ngoai

Thet nhdt, cong nhan va thi hanh ban an
clia toa an nudc ngoai ma khong cé diéu
wéc qudc té, s& di ngwoc véi chu quyén
qudc gia cua nude duoc yéu cau cdng nhan,
vi theo nguyén tic chu quyén qudc gia ban
an cua toa an nudc ngoai chi cd hiéu luc
trong pham vi qudc gia ban hanh ban an do.
Tuy nhién, vé thyc chat, cong nhan, thi
hanh ban an nudc ngoai hoan toan khéng
lam ton hai cha quyén qudc gia cua nudc
duoc yéu cau cong nhan vi day 1a van dé vé
quyén lya chon cua chinh quéc gia d6 cht
khong phai la vin dé ap dat bén ngoai hay la
van dé nghia vu quéc t&*3. NGi cach khac,
“qudc gia chon thi hanh ban an nuéc ngoai
theo trinh ty, hinh thuc va nhirng tiéu chi
ma qudc gia d6 lwa chon thi khdng mau
thudn véi cha quyén qudc gia d6™*.

Thet hai, cdng nhan va thi hanh ban &n
tda an nudc ngodi cd thé s& khong cong
bang cho bén bi thua kién néu bén d6 1a nan
nhan cua thu tuc té tung bat cong ¢ toa an
nuéc ngodi*®. Tha tuc té tung bat cong co

43 Xem H.L.Ho, tr. 449.

4 Xem H.L.Ho, tr. 449: “That a State chooses to
enforce a foreign judgment in accordance with the
processes, forms and criteria which it has set out for
itself is not incompatible with its sovereignty”.

4 Xem H.L.Ho, tr. 461-462; Norel Rosner, tr. 403-
404.
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thé ké dén nhu viéc toa an nudc ngodi ap
dung quyén tai phan rong (exorbitan
jurisdiction) khi thu ly vu viéc, hodc nhiing
van dé lién quan dén viéc téng dat, hoic
quyén duoc trinh bay (right to be heard)
cua duong su, gian lan trong to tung cua
duong su (dua chang ct gia mao, khai
man, ¢ tinh Iap liém chang ct). N6i cach
khac, lién quan dén van dé thyc thi cong ly,
qudc gia duoc yéu cau céng nhan quan tam
dén van dé cong bang trong té tung cua tda
an nudc ngoai.

The ba, cdng nhan va thi hanh ban an
tdoa an nudc ngoadi c¢d thé dan dén viéc vi
pham nhitng nguyén tic co ban cia hé
théng phap luat caa qudc gia duoc yéu cau
cdng nhan, hay noi cach khéac, vi pham trat
tu cong (public policy) cua qudc gia dugc
yéu cau cdng nhan*. Do su khac biét trong
luat quéc gia cua timg nudc, dac biét 1a luat
ap dung dé giai quyét vu viéc cy thé dé, hau
qua cua ban an nudc ngoai d6 co thé vi
pham nhiing nguyén tic phap 1y co ban
trong x& hoi ma qudc gia dugc yéu cau céng
nhan c6 nghia vu phai bao vé.

So vai viéc tiép can ¢ goc do cac hoc
thuyét, cach tiép can ¢ goc do thuc tién ly
giai cac loi ich co lién quan dé hiéu va dé
thuyét phuc hon, dong thoi ciing giup dinh
hudng cho viéc xay dung chinh sach, phép
luat caa qudc gia ddi véi van dé cong nhan,
thi hanh ban an toa an nuéc ngoai.

3. Kétluan

Ban an dan sy cua toa an nudc ngoai
bao gom ca “mat cong” (phan quyét cua co
quan cong quyén) va “mat tu” (giai quyét

46 Xem H.L.Ho, tr. 461-462; Norel Rosner, tr. 404-
405.

quyén loi cia cac bén duong su). Khi xem
Xét viéc cdng nhan, thi hanh ban an dan su
Cla tda 4n nudC ngodi, cac qudc gia ludn
can nhic dén hai mat nay. Cac hoc thuyét ra
doi nham ly giai cho viéc mot qudc gia cong
nhan va thi hanh ban an cua toa an cua mot
nuéc khac. Tuy nhién, cac hoc thuyét déu
thé hién mit han ché caa né. Tiép can van
dé theo hudng thuc tién phan tich lgi va hai
tr viéc cong nhan thi hanh ban an dan su
Clia toa 4n nurdc ngoai sé dé hiéu va giup ich
cho viéc dinh huéng xdy dung chinh séach,
phap luat cua qudc gia hon. Qua phan tich
nhirng lgi ich cd lién quan trong viéc céng
nhan, thi hanh ban an toa an nudc ngoai,
Viét Nam nén m¢ rong kha nidng cong
nhan, thi hanh ban &n cua toa an nudc ngoai
ké ca d6i v6i ban an cua tda an cua quoc
gia chua c6 diéu udc vai Viét Nam vé viéc
cbng nhan, thi hanh ban an, ma khéng giai
han bang viéc ap dung nguyén tic c6 di co
lai nhu quy dinh tai diém b khoan 1 Diéu
423 B6 luat T tung Dan sy nam 2015. Khi
lam nhu thé, Viét Nam s& dat dugc nhiéu
loi ich quan trong khdng chi cho cac bén
dwong sw ma cho chinh Viét Nam nhin &
goc do 1au dai. Mt khac, mot s6 van dé can
phai dugc kiém soat dé bao vé quyén loi
ctua duong sy ddi véi thi tuc t tung tai tda
an nudce ngoai nhu: Van dé quyén tai phan
Cla tda 4n nudc ngoai, nhitng van dé lién
quan dén viéc téng dat, quyén duoc trinh
bay (right to be heard) cta duong su, gian
lan trong t6 tung cua dwong su (dua ching
ctr gia mao, khai man, cb tinh Iap liém
ching ca) hay vin dé bao vé trat tu cong
cong cua Viét Nam, dé c6 thé dat dugc loi
ich tét nhat tir viéc cong nhan, thi hanh ban
an cua toa an nudc ngoai.
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QUYEN MIEN TRU TRACH NHIEM VA
QUYEN BAT KHA XAM PHAM CUA NGHI SI O MOQT SO
QUOC GIA TREN THE GIOI VA GOl MO CHO VIET NAM

Truwong Thi Minh Thuy”

Tom tat: Bai viét phan tich nhiing khia canh vé quyén mién trir trach nhiém va
quyén bat kha xam pham cua nghi si ¢ mét 30 quéc gia trén thé gidi, nhuw: Khai niem,
dac dzem mite dg bao vé va sy bai bé cac quyén nay. Dong thoi, bai viét cungphan tich
mot So quy dinh bdt cdp cua Hién phdp nam 2013, Lugt T6 chirc Quac héi nam 2014 vé
quyén mien trir Ciia dai biéu QUOC hgi ¢ Viét Nam, dé tir d6 dwa ra mét sé kién nghj
hoan thién quy dinh vé nhém quyén nay.

Abstract: The article analyzes certain issues on parliamentary immunity and
inviolability in foreign countries, such as: concepts, characteristics, protection degree,
and forfeiture of the rights. In addition, the article also analyzes certain shortcomings of
the legal provisions under the 2013 Constitution and the 2014 Law on Organization of
the National Assembly in terms of immunity of Viet Nam’s National Assembly deputies.
On that basis, the article makes concrete recommendations for improvement.

Trén thé gioi hién nay, c6 hai hé
thong quyén mién trr danh cho
nghi si: Mgt 1&, hé thdng quyén mién trix
theo mo hinh Westminster; hai 1, hé thdng
quyén mién trir theo md hinh Phap. Theo
d6, trong hé théng quyén mién trir theo mo
hinh Westminster, cac nghi si chi duogc
huong quyén mién trir trach nhiém
(parliamentary non - accountability).
Nhitng qudc gia theo mé hinh nay thuong
khong ap dung quyén bat kha xam pham
(parliamentary inviolability) cho nghi si.
Con trong hé thdng quyén mién trir theo mo
hinh Phap, cac nghi si dugc hudng ca
quyén mién trir trach nhiém va quyén bét
kha xam pham?.

1. Quyén mién trir trach nhiém caa
nghi si

1.1. Khai ni¢gm quyén mién trer trach
nhiém cria nghi si

Quyén mién trir trach nhiém duoc hiéu
mot cach don gian 14 viéc cdc nghi si khong
phai chiu trach nhiém phap ly vé nhiing cau
hoi, kién nghi, su lua chon biéu quyét hay
cac phét biéu cia minh vé tat ca c4c van dé
dugc dat ra tai Nghi vién?. Quyén nay cho
phép céc nghi si “ndi nhitng gi ho cam thay
(te do ngdn ludn) va thao lugn vé nhing gi

Parliaments, Crisis Prevention and Recovery In
association with the Inter-Parliamentary Union, tr. 3.
2 Bryan A. Ganer (Editor in Chief), Black’s Law

" ThS., Khoa Luat Hanh chinh — Nha nuée, Truong
Pai hoc Luat Tp. H6 Chi Minh.

! UNDP (2006), Parliamentary Immunity,
Background Paper prepared by the Inter-
Parliamentary ~ Union, UNDP Initiative on
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Dictionary, 71" Edition (West Group Publishing, St.
Paul, 1999), tr. 1215. Dan theo Hoang Minh Hiéu
(2011), “Bé sung quy dinh Vé quyén mién trir trach
nhiém cua dai biéu Quéc hgi”, Tap chi Nghién cau
lap phap, s6 7, tr. 9.
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ho muan (ti do tranh lugn)®. Trong mot sb
tai lieu, quyén mién trir trach nhiém cua
nghi si con duoc goi 1a dic quyén tu do
ngbn luan (the privilege of freedom of
speech) hodc dic quyén cua nghi si
(parliamentary privilege).

O hau hét cac qudc gia trén thé gioi,
quyén nay duoc quy dinh cu thé trong Hién
phap (Hoa Ky* Phap®, Duc®, Han
Quéc’...), dao luat cua Nghi vién

3 UNDP
Background

(2006), Parliamentary  Immunity,
Paper prepared by the Inter-
Parliamentary ~ Union, UNDP Initiative on
Parliaments, Crisis Prevention and Recovery In
association with the Inter-Parliamentary Union, tr. 3.
4 Khoan 6 Diéu | Hién phap Hoa Ky quy dinh: “They
shall in all Cases, except Treason, Felony and
Breach of the Peace, be privileged from Arrest
during their Attendance at the Session of their
respective Houses, and in going to and returning
from the same; and for any Speech or Debate in
either House, they shall not be questioned in any
other Place”, https://www.archives.gov/founding-
docs/constitution-transcript, ~ truy  cap  ngay
30/06/2019.

5 Piéu 26 Hién phap Phap quy dinh: “No Member of
Parliament shall be prosecuted, investigated,
arrested, detained or tried in respect of opinions
expressed or votes cast in the performance of his
official duties”, https://www.conseil-constitu
tionnel.fr/sites/default/files/as/root/bank_mm/anglais
[constiution_anglais_oct2009.pdf, truy cap ngay
30/06/2019.

6 Khoan 1 Didu 46 Luat co ban cua Buc (Hién phap
btc) quy dinh: “At no time may a Member be
subjected to court proceedings or disciplinary action
or otherwise called to account outside the Bundestag
for a vote cast or a remark made by him in the
Bundestag or in any of its committees. This provision
shall not apply to defamatory insults”,
https://www.bundesregierung.de/breg-
en/chancellor/basic-law-470510, truy cap ngay
30/06/2019.

7 Piéu 45 Hién phdp Han Qudc quy dinh: “No
member of the National Assembly shall be held
responsible outside the National Assembly for
opinions officially expressed or votes cast in the
Assembly”,

(Singapore®, Uc®, New Zealand...) nhung
ciing c6 thé khong duge quy dinh rd rang
(Anh, Canada)'!. Tuy nhién, du dugc quy
dinh trong van ban nao thi muc dich co ban
cua viéc ghi nhan quyén nay tai cac qudc
gia la dam bao cho céac nghi si duoc tu do
thé hién chinh kién cua minh, chi trich
Chinh phu, diéu tra va té cao su lam quyén
ma khéng lo s¢ su “tra thu” cia nhanh hanh
phap hoic cac quan chuc quyén luc khac?

1.2. Pdc diém quyén mién trie trach
nhigm cia nghi si

Pic diém quyén mién trir trach nhiém
ctia nghi si 1a cau tra 15i cho bén van dé:
Bao vé cho ai (ratione personae)?, khi nao
bit dau va két thuc bao vé (ratione
temporis)?, chi bao vé trong pham vi cua

http://www.moleg.go.kr/english/korLawEng?pstSeq
=54794, truy cap ngay 30/06/2019.

8 Cé4c van dé lién quan dén quyén mién trir cia nghi
sT & qudc gia nay duoc quy dinh cy thé trong dao luat
Parliament (Privileges, Immunities And Powers) Act
1962, revised edition 2000 (Pao ludt cia Quac hdi
(dac quyén, mién trir va quyén han) nam 1962, sira
doi nam 2000), https://sso.agc.gov.sg/Act/PPIPA
1962, truy cap ngay 30/06/2019.

9 Cac van dé lién quan dén quyén mién trir cua nghi
sT & qudc gia nay duoc quy dinh cu thé trong dao luat
Parliamentary Privileges Act 1987 (Ludt vé ddc
quyén Nghi vién nam 1987), https://www.legislation.
gov.au/Details/C2016C00951, truy cap ngay
30/06/2019.

10 Céc Van dé lién quan dén quyén mién trir ciia nghi
sT & qudc gia nay duoc quy dinh cu thé trong dao luat
Parliamentary Privilege Act 2014 (Lugt vé dac
quyén Nghi vién nam 2014), http://www.legislation.
govt.nz/act/public/2014/0058/latest/whole.html, truy
cap ngay 30/06/2019.

11 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 103.

2. UNDP (2006), Parliamentary Immunity,
Background Paper prepared by the Inter-
Parliamentary ~ Union, UNDP Initiative on
Parliaments, Crisis Prevention and Recovery In

association with the Inter-Parliamentary Union, tr. 2.
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Nghi vién hay con rong hon nita (ratione
loci)?, va nhirng hanh vi nao duoc bao vé
boi quyén mién trir trdch nhiém (ratione
materiae)?*3.

1.2.1.
personae)?

Phan 16n cac qudc gia trén thé giéi déu
quy dinh rang, quyén mién trir trach nhiém
chi dugc ap dung cho cdc nghi si. Tuy
nhién, & mot s6 qudc gia, quyén nay con
dugc mé rong cho nhig dbi tugng khac.
D6 c6 thé 1a nguoi giir chic vu quan trong
trong b may nha nudc trung uwong (BO
truong, nguyén thu quéc gia) hoic nhiing
ngudi ¢6 lién quan dén hoat dong caa Nghi
vién (nguoi tham gia cac cudc tranh luan tai
Nghi vién, cac quan chuc cua Nghi vién,
cac tro ly cua nghi si...). Vi dy, quyén mién
trir trach nhiém cua nghi si ciing dugc ap
dung cho céc Bo trudng ¢ Bit4; Tong thong
Rumani'®; Bo truong, Qudc vu khanh va
nhirng nguoi tham gia cac cudc tranh luan
tai Nghi vién & Ha Lan?®,

1.2.2. Khi nao bat ddu va két thic bdo
v¢é (Ratione temporis)?

Thoi diém bat dau quyén mién trir trach
nhiém duoc nhiéu qudc gia trén thé gisi (Bi,
Chile, Pan Mach, Ai Cap, Estonia, Phan
Lan, Gabon, Hy Lap, Hungary, Y, Kuwait,

Bdao vé cho ai (Ratione

13 Marc Van Der Hulst (2000), The Parliamentary
Mandate, Inter-Parliamentary Union, Geneva, tr. 67.
14 Xem Piéu 101 Hién phap Bi, http://www.partylaw
leidenuniv.nl/party-law/4c8b5e51-c490-454¢-8582-
16387287acdc.pdf, truy cap ngay 25/06/2019.

15 Xem Diéu 84 Hién phap Rumani, http://www.
cdep.ro/pls/dic/site.page?id=371, truy cap ngay
25/06/2019.

16 Xem Diéu 71 Hién phap Ha Lan, https://www.
government.nl/documents/regulations/2012/10/18/th
e-constitution-of-the-kingdom-of-the-netherlands-20
08, truy cap ngay 25/06/2019.
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Mali, Ba Lan, Romania, Slovenia, Thai Lan,
Cong hoa Séc, Thuy Dién) quy dinh 1 thoi
diém nghi s tring ctr voi diéu kién cudc
bau cir sau d6 khong bi tuyén bd 1a khdng
hop 16Y7. Tuy nhién, mot sé qudc gia khac
quy dinh thoi diém ndy muén hon. Ching
han: Sau khi cudc bau cir cac nghi si duoc
xac nhan (Mali, Lién bang Nga) hoic &
tuyén thé (Argentina, Ao, Bangladesh,
Chile, Sip, Hungary, An Do, Malaysia,
Méng Cb, Mozambique, Namibia, Ha Lan,
Philippines, Han Qudc, Sri Lanka, Thuy Si,
Uruguay)?*8.

Thoi diém két thac quyén mién trir
trach nhiém cua nghi si duoc hau hét cac
qudc gia quy dinh 1a mot trong hai thoi
diém sau: Nghi vién hét nhiém ky hoic giai
tan?®.

1.2.3. Chi bdao vé trong pham vi cua
Nghi vién hay con rong hon nira (Ratione
loci)?

Pa sb qudc gia déu cho ring, cin cur dé
huong quyén mién trir trach nhiém cua nghi
si 1a 10i noi, hanh dong c6 lién quan dén
viéc thuc hién nhiém vu caa Nghi vién ma
khong phai 1a dia diém phét biéu. Chang
han, Hién phap Ao (Piéu 57)%°, Hién phap

17 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 105.

18 Marc Van Der Hulst (2000), The Parliamentary
Mandate, Inter-Parliamentary Union, Geneva, tr. 68.
19 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 105.

20 http://constitutionnet.org/sites/default/files/Austria
%20 _FULL_%Z20Constitution.pdf, truy cap ngay
26/06/2019.
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Bi (Piéu 58)%, Hién phap Colombia (Piéu
185)%, Hién phép Thé Nhi Ky (Piéu 83)%
déu quy dinh cac thanh vién duoc hudng
quyén mién trir (hoic khéng bi truy té hay
1a dbi twong cua bat ky cude diéu tra nao)
lién quan dén cac y kién bay to hoic céc
phiéu bau cuaa ho trong khi thuc hién nhiém
vu/chirc nang cua ho/Nghi vién/hoac trong
qua trinh hoat dong cua Nghi vién. Ly giai
diéu nay, nhiéu quan diém cho rang, phép
luat chi quan tdm dén viéc phét biéu cua
nghi s c6 lién quan, can thiét cho viéc “thuc
thi nhiém vu cua Nghi vién” khong? Néu
cau tra loi 1a “co” thi nghi si dugc hudng
quyén mién trir trach nhiém va nguoc lai.
Do d6, du nhitng phat biéu cua nghi si trong
Nghi vién thuong duoc bao vé, nhung néu
phét biéu nay khdng lién quan va khdng can
thiét cho viéc “thyc thi nhiém vu cua Nghi
vién” thi nghi si khong duoc huong quyén
mién trir trach nhiém. Mait khac, nghi si
dugc huong quyén nay néu phat biéu ngoai
Nghi vién, nhung ndi dung phat biéu co lién
quan dén viéc “thyc thi nhiém vu cua Nghi
vién”. Pon ctr 1a treong hop nghi si 1ap lai
bén ngoai Nghi vién nhiing phat biéu trong
Nghi vién?*.

Bén canh d6, mot s6 qudc gia lai gioi
han quyén mién trir trach nhiém caa nghi si
trong mot khéng gian nhit dinh. Vi dy, ¢
Anh gigi han trong pham vi toa nha Nghi

2L http://www.partylaw.leidenuniv.nl/party-law/4c8b
5e51-c490-454c¢-8582-16387287acdc.pdf, truy cap
ngay 25/06/2019.

22 https://www.constituteproject.org/constitution/ Col
ombia_2005.pdf, truy cap ngay 26/06/2019.

23 http://hrlibrary.umn.edu/research/constitution-turk
ey.html, truy cap ngay 27/06/2018.

24 Ni dung nay s& duogc phén tich rd hon trong phan
sau.

vién; Malaysia, Bangladesh gigi han trong
phong hop toan thé cua Nghi vién hoic cac
phién hop cua Uy ban. Do d6, nhitng hoat
dong nhu tiép xuc cwr tri hodc thay mat cu
tri guri cac khiéu nai dén cac co quan nha
nude duoc thuc hién bén ngoai Nghi vién,
Uy ban déu khong thudc pham vi hudng
quyén mién trir trach nhiém ¢ nhiing qudc
gia nay?>.

1.2.4. Nhitng hanh vi nao dwoc bao vé
bgi quyén mién trir trach nhiém (Ratione
materiae)?

Tuy vao quy dinh cua phap luat moi
qudc gia ma nghi si c6 thé dugc quyén mién
trir trach nhiém bao vé ddi voi nhitng hanh
vi khdc nhau. Chang han, & Ao, nghi si
duoc huang quyén mién trir trach nhiém ddi
Vi viéc bo phiéu va cac phat biéu bang loi
noi hoac van ban trong qua trinh thuc hién
chic ning ctia ho. Tuy nhién, ddi véi cac
phét biéu, nghi si van c6 thé phai chiu trach
nhiém truéc Hoi dong qudc gia®®. O Chile,
nghi si dugc huong quyén bat kha xam
pham dbi véi cac y kién caa ho ciing nhu
khi ho thuc hién trach nhiém bo phiéu trong
cac phién hop cua Nghi vién hoac trong cac
uy ban?’. G Colombia, nghi si duoc huong
quyén mién trir dbi véi cac y kién va céc
phiéu bau cua ho khi thuc hién nhiém vu
cia Nghi vién, ma khong anh huong dén

25 Hoang Minh Hiéu (2011), “Bé sung quy dinh vé
quyén mién trir trach nhiém cia dai biéu Quac hgi”,
Tap chi Nghién ctu lap phép, s6 7, tr. 10.

% Xem Pitu 57 Hién phéap Ao,
http://constitutionnet.org/sites/default/files/Austria%
20_FULL_%Z20Constitution.pdf, truy cap ngay
26/06/2019.

21 Xem Diéu 61 Hién phap Chile, http://hrlibrary.
umn.edu/research/chile.html,  truy cap  ngay
26/06/2019.

59



NHA NUOC VA PHAP LUAT SO 7/2019

cac quy tic ky luat trong cac luat & tuong
ng?®. Hay ¢ Anh, Diéu 9 dao luat vé quyén
quy dinh: “Quyén tir do ngén ludn va tranh
lu@n hodc viéc thuc hién nhiém vu cua Ngh;
vién, khdng thé b lugn téi hogc tham vdn
tai bat ky tda &n hodc noi nao khic ngodi
Ngh; vign”. Noi ham cua “viéc thuc hién
nhiém vu cua Nghi vién” da duoc Erskine
May giai thich theo hudng: Mot ca nhén
nghi si thuc hién nhiém vu cua Nghi vién
thuong 1a bang 101 néi, nhung ciing bao gdm
nhitng hoat dong khac nhu bo phiéu, trinh
bay kién nghi hoic bao céo tir Uy ban; céc
vién chirc cua Ha vién thuc hién nhiém vu
cua Nghi vién théng qua ménh 1énh chung
hoic cu thé; nguoi khac (strangers) ciing c6
thé thuc hién nhiém vu cua Nghi vién bang
viéc gui bang chiing hodc trinh bay dé xuat
truéc Uy ban?.

Nhu vay, hau hét qudc gia déu thua
nhan quyén mién trir trach nhiém bao vé
nghi si ddi véi phat biéu va viéc bo phiéu
cta ho. Tuy nhién, dbi v&i mot sé hanh vi
khac cua nghi si nhu: Hoat dong cua nhém
chinh tri (activities of political groups),
tranh luan trén truyén hinh hoic dai phat
thanh (participation in televised or radio
debates), tra 10i phong van (interviews),
phéat biéu trong cac cudc hop chinh tri
(political meetings), mot sé quéc gia bao vé
ho boi quyén mién trir trach nhiém, nhung
mét s6 quoc gia lai khéng cho phép®.

28 piéu 185 Hién phap Colombia, https://www.
constituteproject.org/constitution/Colombia_2005.pd
f, truy cap ngay 26/06/2019.

29 Erskine May on Parliamentary Privileges (1976),
“The Law, Privileges, Proceedings and Usage of
Parliament, 19 Ed, Butterworth, tr. 77.

30 Xem thém Robert Myttenaere (1998), The
immunities  of  members  of  Parliaments
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Mot van @& duoc dat ra 13, viéc lap lai
noi dung phét biéu cua nghi si trong Nghi
vién c6 dugc hudng quyén mién trir trach
nhiém hay khéng. O hau hét cac quéc gia,
mot nghi si khong chiu trdch nhiém vé cac
phét biéu hoic viéc bo phiéu dugc ghi trong
cac 4n pham chinh thirc cua Nghi vién (bién
ban va cac hd so vé phién hop duoc soan
thao bai cac co quan cua Quéc hoi). Tuy
nhién, néu ho phét biéu trén béo chi hay cac
an pham khdng chinh thtc cia Nghi vién thi
lai 1a mét cau chuyén khac. Pon ctr, & Thai
Lan, néu mot nghi si 1ap lai nhirng phéat biéu
trong phién hop cua Qudc hoi (phat qua dai
phat thanh hoic truyén hinh hoic bat ky
phuong ti¢n nao khac) bén ngoai khu vyc
cia Quéc hoi thi nghi si sé khong dugc
huong quyén mién trir trach nhiém néu hanh
vi d6 cau thanh toi hinh sy hoac mét hanh
dong sai trai chong lai bat ky nguoi nao
khac khong phai la Bo truong hoac thanh
vién cua Vién d6%2. Nhung néu ngudi truyén
tin 12 nguoi khéac thi diéu nay lai duoc cho
phép & hau hét cac quéc gia véi diéu kién
viéc sao chep, lap lai phai chinh x&c va
duoc thuc hién véi “thién chi” (nhu &
Bangladesh®®, Théi Lan®, Ao®).

Constitutional and Parliamentary Information,
ASGP, no. 175, tr. 108 - 110.

81 Marc Van Der Hulst (2000), The Parliamentary
Mandate, Inter-Parliamentary Union, Geneva, tr. 69.
% Xem Pidu 124 Hién phap Thai Lan, http://
constitutionnet.org/sites/default/files/2017-05/CONS
TITUTION+OF+THE+KINGDOM+OF+THAILAN
D+(B.E.+2560+(2017)).pdf, truy cap  ngay
27/06/2019.

¥ Xem Piéu 78 Hién phap Bangladesh, http://
hrlibrary.umn.edu/research/bangladesh.html, truy
cap ngay 27/06/2019.

¥ Xem Diéu 124 Hién phép Thai Lan, http:/
constitutionnet.org/sites/default/files/2017-05/CONS
TITUTION+OF+THE+KINGDOM+OF+THAILAN
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Bén canh viéc quy dinh cac hanh vi
duoc husng quyén mién trir trach nhiém cua
nghi si, phap luat mot s6 nude con xac dinh
rd nhitng phét biéu, hanh vi nao khong duoc
huéng quyén nay. Cu thé nhu: Hanh vi vu
khéng va xdc pham (slander and insult) &
Belarus®®; xic pham danh dy (defamatory
insults) & Bac®’; phan quéc, trong toi hoic
vi pham hoa binh (treason, felony or breach
of the peace) & Ireland®®... s& khong duoc
hudng quyén nay. Tham chi, & Vuong quéc
Anh, nghi s c6 thé bj truy t6 theo Pao luat
Bi mat chinh thicc khi tiét 16 bi mat nha
nudc cho du ho dang thuc hién nhiém vu
cua Nghi vien®,

1.3. Mere dé bdo vé ciia quyén mién trir
trach nhiém cria nghi si

Phép luat cac qudc gia cd su quy dinh
khéc nhau vé muc d6 bao vé cua quyén
mién trir trach nhiém d6i véi nghi si. Sau
day 1a mot s6 vi du cy thé:

D+(B.E.+2560+(2017)).pdf, truy ciap ngay
27/06/2019.

3% Xem Diéu 33 Hién phap Ao, http://constitutionnet.
org/sites/default/files/Austria%20_FULL_%?20Const
itution.pdf, truy cap ngay 26/06/2019.

% Xem Diéu 102 Hién phap Belarus, http://www.
house.gov.by/en/section-ivthe-president-parliamentg
overnment-the-courts-en/, truy cap ngay 02/7/2019.
37 Xem Diéu 146 Hién phap Buc, http://hrlibrary.
umn.edu/research/germany-constitution.html,  truy
cap ngay 02/7/20109.

38 Xem khoan 13 Diéu 15 Hién phép Ireland, http://
hrlibrary.umn.edu/research/ireland-constitution.html,
truy cap ngay 02/7/2019.

% Parliamentary Privilege - First Report, https:/
publications.parliament.uk/pa/jt199899/jtselect/jtpriv
/43/4302.htm, truy cap ngay 12/04/2019.

- O Bi, nghi si khong bi truy t6 hoic bi
diéu tra vé& nhiing phat biéu va phiéu bau
ctia ho khi thyuc hién nhiem vy,

- O Ao, thanh vién cua Hoi ddng quéc
gia khong chiu trach nhiém vé cac phiéu
bau trong viéc thuc hién chic ning cua ho
va chi chiu trach nhiém truéc Hoi dong
qudc gia vé& nhiing phat biéu biang 15i néi
hodc bang van ban trong qué trinh thyc hién
chirc ning ctia minh*L,

- O Philippines, cac nghi si ¢ quéc gia
nay khong chiu bat ctr trach nhiém nao ciing
nhu khong bi tham véan vé nhitng phat biéu
hoac tranh luan caa ho trong Nghi vién hoac
Uy ban*.

- O Thai Lan, c4c nghi si s& khong phai
chiu bat ky trach nhiém nao, ké ca khéng
thé bi khoi kién véi nhiing phét biéu ciing
nhu viéc bo phiéu cua ho tai phién hop cua
Quéc hoi®s.

- O Bangladesh, nghi si khéng chiu
trach nhiém phap ly vé nhiing vu kién tai
bat ky toa an nao lién quan dén nhiing phét
biéu hoic phiéu bau da dua ra trong Nghi

40 Xem Diéu 58 Hién phép Bi, http://www.partylaw.
leidenuniv.nl/party-law/4c8b5e51-c490-454¢-8582-
16387287acdc.pdf, truy cap ngay 25/06/2019.

4 Xem Diéu 57 Hién phap Ao, http:/
constitutionnet.org/sites/default/files/Austria%20_F
ULL_%?20Constitution.pdf, truy  cap ngay
26/06/2019.

%2 Xem Diéu 11 Hién phap Philippines, http://
hrlibrary.umn.edu/research/Philippines/legal_structur
e.html, truy cap ngay 27/06/2019.

% Xem Piéu 124 Hién phép Thai Lan, http:/
constitutionnet.org/sites/default/files/2017-05/CONS
TITUTION+OF+THE+KINGDOM+OF+THAILAN
D+(B.E.+2560+(2017)).pdf,  truy cap  ngay
27/06/2019.
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vien*. Tir quy dinh nay c6 thé thiy, quyén
mién trr trach nhiém bao vé nghi si
Bangladesh khoi moi trach nhiém phap ly
trudc toa an. Tuy nhién, viéc nghi si co chiu
trach nhiém trudc nhimg co quan khac hay
khong (trong d6 c6 Nghi vién) thi Hién
phép khong dé cap dén.

1.4. Sw han ché doi véi quyén mién trir
trach nhiém cia nghi si

Mic di quyén mién trir trach nhiém tao
diéu kién rat tét dé cac nghi si tu do bay to
chinh kién cua minh nhung & mot goc do
nao d6, kha nang cac nghi si lam dung
quyén nay van co thé xay ra. Dé giai quyét
van dé nay, Nghi vién cac qudc gia trén thé
gioi dd co nhitng cach thic xur 1y cu thé.
Mot trong nhiing cach thie duoc nhic dén
la khuyén khich céc nghi si tu kiém ché.
Theo do, Chu toa ky hop sé kéu goi cac
nghi s khong lam dung dic quyén caa ho
do nhiing thiét hai c6 thé xay ra*®.

Bén canh d6, mot s6 qudc gia con quy
dinh rd nghi si chi duoc huong quyén mién
trir trach nhiém khi dam bao cac quy tic ky
luat hién hanh. Quy tic nay c6 thé duoc quy
dinh trong ndi quy cta Nghi vién hoac trong
phép luat. Pon cir nhu Colombia, Piéu 185
Hién phap qudc gia nay quy dinh: “Cac
thanh vién cia Ngh; vién diroc hieeng quyén
mién trir doi véi cac y kién cua ho va cac
phiéu bau ma ho dua ra trong khi thuc hién
nhiém vu cua Nghi vién, ma khdng dnh

4 Xem BDiéu 78 Hién phép Bangladesh,
http://hrlibrary.umn.edu/research/bangladesh.html,
truy cap ngay 27/06/2019.

4% UNDP (2006), Parliamentary Immunity,
Background Paper prepared by the Inter-
Parliamentary Union, UNDP Initiative on Parliaments,
Crisis Prevention and Recovery In association with
the Inter-Parliamentary Union, tr. 22.
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hwong d@én cac quy tdc ky ludt dwoc quy
dinh trong cac lugt 1¢ twong ing™*®.

Ngoai ra, phap luat mot sb qudc gia
ciing quy dinh nhirng bién phép ky luat ma
nghi si c6 thé phai ganh chiu néu nhu phat
biéu khong dtng dan. Nhitng bién phap do
c6 thé 1a: Nhic nhé phai theo ding ndi quy;
phé binh; khéng thanh toén tién thi lao cho
nghi si; dinh chi tam thoi viéc thuc hién
nhiém vu hoac tham chi 1a truc xuat*’. Noi
dung nay thuong dugc quy dinh trong Hién
phap, cac lénh hoic quy tic ung xu hién
hanh dé dam bao hoat dong Nghi vién dugc
tién hanh mot cach co trat tu.

Hon thé nita, dé tranh tinh trang lam
dung quyén mién trir trach nhiém, phép luat
mot sé qudc gia ciing quy dinh vé viéc bai
bo quyén nay. Theo d6, quyén mién trir
tr4ch nhiém c6 thé bi bai bo boi nhitng chu
thé sau: Nghi vién (Belarus, Croatia,
Hungary, Mali, Méng Cb, Mozambique,
Namibia, Uruguay...); Chu tich Ha vién:
Zambia; nghi si tu quyét dinh tir bo quyén
mién trir trach nhiém cta minh: Hungary
(nghi si chi c6 thé ty tir bo quyén nay doi
véi cac vi pham nho), Canada, Guinea®.

% Pidu 185 Hién phap Colombia: “Members of
Congress enjoy immunity for their opinions and the
votes that they cast in the exercise of their office,
without prejudice to the disciplinary rules included
in the respective by-laws”, https://www.constitute
project.org/constitution/Colombia_2005.pdf, truy

cap ngay 26/06/2019.
47 UNDP (2006), Parliamentary Immunity,
Background  Paper prepared by the Inter-

Parliamentary Union, UNDP Initiative on Parliaments,
Crisis Prevention and Recovery In association with
the Inter-Parliamentary Union, tr. 11.

48 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 114.
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Tuy nhién, mot s6 qudc gia lai quan
niém rang, quyén mién trir trach nhiém phai
la sy bao vé vinh vién va tuyét ddi cho céac
nghi si. Vi vay, ho dua ra nhitng quy dinh
rat nghiém ngat vé viéc bai bo quyén mién
trir trach nhiém, tham chi khéng cho phép
viéc bai bo quyén nay (chiang han nhu Tho
Nhi Ky), du 14 viéc bdi bo xuat phat tir Nghi
vién hay chinh nghi si*°.

2. Quyén bat kha xam pham cia
nghi si

2.1. Khai nigm quyén bdt khd xam
pham cia nghj si

Quyén bat kha xam pham duogc hiéu 1a
s bao vé nghi si khoi cac thu tuc té tung
dan su hoic hinh sy d6i véi cac hanh vi
dugc thuc hién bén ngoai chuc nang cua
Nghi vién®°. Vé nguyén tac, nghi si c6 thé
khong bi tudc quyén tu do néu khong co su
cho phép cuaa Nghi vién. Tuy thuéc vao
phap luat cua tang qudc gia, ho co thé
khong bi truy t5, hodc viéc truy td phai bi
tam dung hodc dinh chi theo y8u cau cua
Nghi vien®L.

Quyén bit kha xam pham c6 vai tro
quan trong trong viéc dam bao tinh doc lap
ciia Nghi vién bang cach ngin chan moi kha
nang tién hanh t6 tung hinh su/dan su co
dong co chinh tri va do d6 bao vé phe ddi

49 Serkan Yolcu (2011), Parliamentary Inviolability
v. Right to a Fair Trial: A Constitutional Analysis of
the Case of Kart v. Turkey, Article in SSRN
Electronic Journal, 8/2011, tr. 4.

%0 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 116.
51 Sascha Hardt (2013), Parliamentary Immunity A
Comprehensive  Study of the Systems of
Parliamentary Immunity of the United Kingdom,
France, and the Netherlands in a European Context,
Dissertation, Maastricht University, tr. 6.

Iap khoi ap luc hoac lam dung tur phia da
$6°2. Hon nita, viéc dua ra cac thu tuc td
tung chdng lai cac nghi si c6 thé anh huéng
dén chinh chirc ning cua Nghi vién va phé
v& cong viéc cua Nghi vién®3,

Tuong tu nhu quyén mién trir trach
nhiém, & hau hét cac quéc gia trén thé gigi,
quyén bat kha xam pham dugc quy dinh
trong Hién phap, cac dao luat hoic trong
cac an 1%

2.2. Pdc diém cia quyén bat khd xam
pham cua nghi si

Tuong ty nhu quyén mién trir trach
nhiém, dic diém cua quyén bat kha xam
pham ciing 14 cau tra loi cho bén van dé:
Bao vé cho ai (ratione personae)?, khi nao
bat dau va két thic bao vé (ratione
temporis)?, chi bao vé trong pham vi cua
Nghi vién hay con rong hon nira (ratione
loci)?, va nhitng hanh vi nao duoc bao vé
boi quyén nay (ratione materiae)?

22.1. Bao vé cho ai
personae)?

O hau hét cac quéc gia trén thé gioi,
quyén bat kha xam pham duogc ap dung cho
nghi si. Tuy nhién, mot s6 qudc gia ciling
mé rong quyén nay cho nhimg nguoi khong
phai 12 nghi si. Uc, An Do, Kenya, New
Zealand, Zambia &p dung quyén nay cho ca
nhitng ngudi lam chimg truéc Uy ban Nghi
vién hoac Nghi vién. Con & cac qudc gia

(Ratione

52 European Court of Human Rights Grand Chamber
Judgment of 3 December 2009, Kart v. Turkey,
Application No. 8917/05.

3 European Court of Human Rights (2018), Guide
on Article 6 of the European Convention on Human
Rights, tr. 17.

5 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 117.
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khéc, quyén bat kha xam pham dugc &p
dung cho ca nhiing ngudi mang chuc vu
khac nhu nguyén tha qudc gia (Bi,
Romania), Thu tuéng (Thuy Si), cac BO
truong (Bi) va cac tham phan (Slovenia,
Thuy SH)>.

2.2.2. Khi nado bar dau va két thlic bdo
v¢ (Ratione temporis)?

Co6 hai thoi diém xac dinh mot nghi si
dugc huong quyén bat kha xam pham, 1a
ngay bau ctr hoic ngay tuyén thé. Vi duy, ¢
Argentina, nghi si dugc huéng quyén nay
ké tir ngay bau cu®®. Hay & Chile, nghi si
dugc huong quyén nay tir ngay bau ctr hoic
ngay tuyén the>’. Piéu d6 c6 nghia 13, trudc
thoi diém bau cir hoac tuyén thé, quyén bat
kha xam pham s€ khong duoc ap dung. Tuy
nhién, cling c6 mdt vai truong hop ngoai Ié.
Chang han, Hién phap Tho Nhi Ky quy dinh
tai Didu 83 nhu sau: “Mgt ngh; si bi cao
budc da pham téi triéc hoac sau bau cir sé
khdng bi giam gii, tham van, bat gii hogc
xét xi¢ trir khi Ngh; vién quyér dinh khac.
Nhu vy, & qubc gia nay, thoi diém ap dung
quyén bat kha xam pham duogc &p dung dbi
véi ca nhitng hanh vi pham t6i ma nghi si
thuc hién truéc khi triung cu. Nhung cling
can luu ¥ rang, van c6 hai ngoai 1&: Mt 13,
khong &p dung trong truong hop nghi si bi
bat qua tang véi toi danh c6 hinh phat nang;

% Marc Van Der Hulst (2000), The Parliamentary
Mandate, Inter-Parliamentary Union, Geneva, tr. 82.
5% Xem Diéu 69 Hién phap Argentina, http://hrl
ibrary.umn.edu/research/argentina-constitution.html,
truy cap ngay 27/06/2018.

57 Xem Piéu 61 Hién phép Chile, http:/hrlibrary
.umn.edu/research/chile.html, truy cap ngay
26/06/2019.

58 http://hrlibrary.umn.edu/research/constitution-tur
key.html, truy cap ngay 27/06/2018.
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hai 13, diéu nay khong ap dung trong truong
hop lam dung cac quyén va ty do co ban khi
da c6 mét cude diéu tra duoc bat dau trudc
cudc bau cir (Pidu 14 Hién phap Thd Nhi
Ky®®). Tuy nhién, trong nhiing tinh hudng
nhu vy, co quan c6 thim quyén ngay lap
tac phai truc tiép thong bao cho Nghi vién
Thé Nhi Ky vé vu viéc nay.

Viéc xac dinh khi nao nghi si dugc
huong quyén bat kha xam pham ciing lién
quan dén ky hop Nghi vién. Theo dé, & mot
s6 nudc, nghi si chi duoc hudng quyén nay
khi Nghi vién dang hop, tic la trong thoi
gian Nghi vién khéng hop, ho sé khong
dugc huong quyén bat kha xa&m pham
(Philippines, Han Quéc, Thuy Si, Thai Lan).
Tuy nhién, & hau hét quéc gia, quyén bat
kha xam pham c6 thé duoc kéo dai trong
mot khoang thoi gian trudc hoac sau phién
hop vi du nhu ¢ Na Uy (Piéu 66 Hién
phap)®, Uc (Piéu 14 Luat vé& dic quyén
Nghi vién nam 1987)°.

% Pidu 14 Hién phap Thé Nhi Ky:

“None of the rights and freedoms embodied in the
Constitution shall be exercised in the form of
activities aiming to violate the indivisible integrity of
the State with its territory and nation, and to
endanger the existence of the democratic and secular
order of the Republic based on human rights.

No provision of this Constitution shall be interpreted
in a manner that enables the State or individuals to
destroy the fundamental rights and freedoms
recognized by the Constitution or to stage an activity
with the aim of restricting them more extensively
than stated in the Constitution.

The sanctions to be applied against those who
perpetrate activities contrary to these provisions
shall be determined by law”, http://hrlibrary.
umn.edu/research/constitution-turkey.html, truy cép
ngay 27/06/2018.

80 https://www.stortinget.no/globalassets/pdf/english
/constitutionenglish.pdf, truy cap ngay 30/06/2018.

L https://www.legislation.gov.au/Details/C2016C00
951, truy cap ngay 30/06/20109.
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2.2.3. Chi bdo vé trong pham vi tgi
Nghi vién hay con rgong hon nira (Ratione
loci)?

Dia diém ma nghi si thuc hién hanh vi vi
pham khong lién quan dén viéc &p dung
quyén bat kha xam pham. Tuy nhién, & mot
s6 qudc gia (Ireland, Na Uy, Zambia), cau
hoi V& dia diém dong vai trd quan trong trong
pham vi dic quyén. Theo d6, quyén nay sé
bao vé nghi si khong bi bat gitr trén duong
dén Nghj vién hoic tir Nghi vien véb?,

2.2.4. Nhitng hanh vi nao dwoc bao vé
bsi quyén nay (Ratione materiae)?

O mot sbé qudc gia (Bi, Phap, Y, Tay
Ban Nha, Uruguay, Chile, Phan Lan,
Estonia, Croatia, Malaysia, Mozambique,
Cong hoa Séc, Buc), tinh chat hoac muc do
nghiém trong cua hanh vi vi pham khéng la
co s& cua viéc ap dung quyén bat kha xam
pham. Tuy nhién, & mét s6 quéc gia khac,
diéu nay 1a nguoc lai. Chang han, toi phan
quéc va mot sb toi pham nghiém trong khac
& Belarus khong duoc &p dung quyén bat
kha xam pham®®. Ngoai ra, mot sé qudc gia
cling dya trén thoi han phat to ddi véi toi
pham dé xac dinh nghi si c¢6 dugc husng
quyén bat kha xam pham hay khong. Vi du,
cac nghi si ¢ Philippines khong dugc bao vé
khi ho thuc hién cac toi pham c6 hinh phat
tt hon sau nam®. Bén canh d6, mot s6 quéc
gia khéc lai quy dinh theo hudng: Quyén

62 Marc Van Der Hulst (2000), The Parliamentary
Mandate, Inter-Parliamentary Union, Geneva, tr.
124.

63 Xem Diéu 102 Hién phép Belarus, http://hrlibrary.
umn.edu/research/belarus-constitution.html, truy céap
ngay 28/6/2019.

4 Xem Diéu 11 Hién phap Philippines, http:/
hrlibrary.umn.edu/research/Philippines/legal_structur
e.html, truy cép ngay 27/06/2019.

bit kha xam pham nén ap dung trong céc
truong hop nghiém trong va khoéng ap dung
cho cac vi pham nho boi thu tuc t6 tung
trong cac vu an dac biét nghiém trong mai
c6 kha niang anh huong dén viéc thyc thi
nhiém vu cua Nghi vién. Ching han, céac
hanh vi tranh chap dan su (t6 tung dan su) &
Pan Mach, Gabon, Mali, Mozambique, B
Pao Nha, Slovenia, Han Quéc, cac vi pham
nho & Mali, B4 Pao Nha khong dugc bao vé
bai quyén bat kha xam pham®.

O hau hét cac qubc gia, nghi si khong
duoc huong quyén bat kha xam pham trong
trwong hop pham toi qua tang (flagrante
delicto)®. Tuy nhién, mot s6 qudc gia con
can cir vao tinh chat va muac nghiém trong
ctia hanh vi vi pham dé x4c dinh nghi si
pham t6i qua tang c6 dugc huong quyén bat
kha x&m pham khéng. Vi du, ¢ Estonia, Hy
Lap, trong treong hop pham ti qua tang,
quyén bat kha xam pham khéng thé bao vé
nghi si thuc hién toi pham nghiém trong.
Cac nudc khac cling can ctir vao hinh phat
dé xac dinh van dé& nay. Chang han, ¢ Bo
Pao Nha, mot nghi si pham t6i qua tang chi
mét quyén bat kha xam pham khi toi danh
c6 hinh phat it nhat ba nam tu. Tuwong tu
nhu vay, phap luat Phan Lan quy dinh la it
nhat sau thang tu, Philippines Ia it nhat sau
nam tu. Tuy nhién, c¢6 nhitng qudc gia mic
d0 cho phép viéc bt gitr nghi si khi ho
pham t0i qua tang nhung viéc giam giir nghi

% Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 120.
8 G mot s qudc gia, khai niém vé pham toi qua tang
duoc giai thich rong rai hon. Vi du, & Buc, cac nghi
sT khong thé duoc hudng quyén bat kha xam pham
néu ho bi bat vao ngay sau khi hanh vi vi pham duoc
thuc hién.
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sT d6 budc phai c6 sy ddng ¥ cua Nghi vién.
Diéu nay cd thé tim thdy ¢ phap luat cua
Hungary, Cong hoa Séc.

2.3. Mire dg bdo vé cia quyén bat kha
xam pham cuia nghj si

C6 ba xu huéng chinh dbi voi viéc ap
dung quyén bét kha xam pham caa nghi si:

- Xu huéng thi nhat, nghi si chi dugc
huong quyén mién trir trach nhiém, khéng
dugc huong quyén bat kha xam pham
(Grenada, Malaysia, Namibia, Ha Lan, Na
Uy, Suriname).

- Xu hudng thir hai, nghi si chi duoc
huong quyén bat kha xam pham ddi véi to
tung dan su, khong &p dung dbi véi té tung
hinh sy (Vuong quéc Anh, Uc, Nam Phi).

- Xu huéng thir ba, quyén bat kha xam
pham duoc ap dung d6i vai té tung hinh su.
Trong xu huéng ndy, cac qudc gia co hai
phuong phap dé bao vé nghi si. Mot 13, dé
dam bao cac nghi si c6 thé tham gia hoat
dong cua Nghi vién, phéap luat nghiém cam
viéc bat giit nghi si khi ho dang trén duong
dén hoac vé tir Nghi vién hoic trong khu
vuc cua Nghi vién, vi du nhu & Na Uy va
Ireland. Hai 1a, m& rong su bao vé nghi si
bang cach dua ra mot quy trinh dic biét ma
van tranh gay an twong rang c¢6 mot dic
quyén Ién danh cho nghi si. Chang han, ¢
Colombia, thu tuc nay c6 hinh thirc la mot
dic quyén tu phap. Tuc 12 nghi si duoc xét
XU boéi mot tda an cao hon so vé6i tda an
thuong c6 thim quyén trong nhiing truong
hop nhu vay®’. Tuy nhién, thu tuc thong

67 Vi du: Diéu 186 Hién phap Colombia quy dinh
Toa an cong ly tbi cao 1a co quan duy nhét c6 quyén
ra lénh tam giam nghi si khi ho pham téi,
https://www.constituteproject.org/constitution/Colo
mbia_2005.pdf, truy cap ngay 02/7/2019.
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thuong la cAm tét ca cac truong hop bit giir
hoac truy to nghi si ma khong c6 su cho
phép rbé rang caa Nghi vién. Ngoai ba xu
huéng chinh trén, mot sé it quéc gia quy
dinh quyén bt kha xam pham dugc ap dung
cho tat ca cac thu tuc té tung, cho du 14 hinh
su, dan sy hay ky luat (vi du: Guinea,
Hungary)®.

Mot van dé duoc dit ra 12 liéu rang nghi
sT duge hudng quyén nay chi ddi véi viéc
bat giir (arrest) hay d6i Vi ca viéc triéu tap
ra trugc toa (summons before a court) va
tham chi 1a an to (committal)? O hau hét cac
qudc gia, “mic do bao vé téi thiéu” cua
quyén bat kha xam pham 1a bao vé chdng
lai viéc bat giir, trir truong hop pham toi qua
tang. Tuy nhién, cach hiéu thé nao 1a “bat
giii” ¢6 sy khac nhau dang ké giita cac qudc
gia. Theo d6, & Puc, “bat giir” duoc hiéu 13
tat ca cac bién phap han ché tu do, nhu I1énh
bat gitt nghi pham ngay truéc tda 4&n
(warrant to bring the suspect immediately
before court), 1énh khong di khoi noi cu tra
(compulsory residence order), giam gitr
(civil imprisonment) hoac cac bién phéap
thay thé phat ti nhu quan thic tai gia (house
arrest) hoac bat ky gigi han nao trong viéc
di chuyén. Con ¢ Bi, “bat gii¥” chi duogc
hiéu 1a “bat giir tu phap”, bao gom su bat
giit do quyét dinh cua tda 4n va tam giam.
Do d6, thuat ngit nay khdng bao gom viéc
bt giit dugc thuc hién boi 1énh bat giit ngay
lap tirc trude khi ¢d 1énh caa Tham phén toa
so tham, ciing khong bao gom bat giir hanh
chinh noi canh sat c6 thé tién hanh thuc
hién cac nhiém vu phong ngwra vi pham

% Marc Van Der Hulst (2000), The Parliamentary
Mandate, Inter-Parliamentary Union, Geneva, tr. 80.
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phép luat. Hay & Phan Lan, thuat ngir nay
bao gdbm hanh vi bét giit, giam giir va cdm
di lai. Ngoai ra, mot sé qudc gia quan niém
“bat gitr” 1a viéc giam @it nhu mét hinh
phat. Trong khi d6, & mot sé quéc gia, mot
nghi si chi c6 thé chju &n t0 hoic bi triéu tap
ra trudc toa an khi cé su cho phép caa Nghi
vién. Nhung diéu nay chi 4p dung trong cac
vu an hinh su (Puc, Ao, Bi, Croatia, Ai
Cap, Gabon, Ba Lan, Romania, Uruguay).
Con ¢ Ba Lan, quyén bit kha xam pham
lién quan dén tat ca cac giai doan té tung
hinh su, bao gdm céc hoat dong chuan bi
xét xir (nhu diéu tra nghi pham, triéu tap,
giam gitr hoac dua ra 1énh kham xét), cac
giai doan cua thu tuc t5 tung tu phap va bién
phap thi hanh an (thi hanh hinh phat)®. Hay
& Tho Nhi Ky, quyén bat kha xam pham é&p
dung vai ca hoat dong giam git, tham van,
bat gitr, Xét xir va ca thi hanh an. Piéu 83
Hién phap Thé Nhi Ky quy dinh: “Viéc thi
hanh ban &n hinh sy doi véi mét nghj si
treéc hodc sau cugc bau cir sé bi dinh chi
cho d@én khi dng ta khong con 1a ngh; si™°.

2.4. Bai bé quyén bdt khd xam phgm
cua nghi si

Hau hét cac qudc gia déu quy dinh vé
viéc bai bo quyén bat kha xam pham. Theo
d6, & nhitng qudc gia nay, tham quyén bai
bo quyén bat kha xam pham duoc trao cho
Nghi vién’. Tuy nhién, van ton tai nhiing

8 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 125.
0 http://hrlibrary.umn.edu/research/constitution-turk
ey.html, truy cap ngay 27/06/2018.

7 Tuy nhién, trong mot sb trudng hop, tham quyén
nay khong dugc quyét dinh bai tap thé Nghi vién, ma
dugc quyét dinh boéi Cuc cua Nghi vién (Phap,

truong hop ngoai 1&. Chang han, tai Chile,
Nghi vién (Congreso nacional) khéng co
tham quyén bdi bo quyén mién trir. Viéc
cho phép truy t6 hoic bét gitt mot nghi si
dugc dua ra bdi mot co quan tu phap cé tén
& Toa &n Alzada. Hay ¢ Cong hoa Sip,
Hién phap quy dinh rang cac thi tuc t6 tung,
bat giit hodc giam gitr phai duoc Toa an toi
cao cho phép.

Phap luat hau hét quéc gia (ngoai trir Ba
Lan va Thuy S7) khong cho phép nghi si tu
minh tir bo quyén bat kha xam pham. Vi duy,
& Phap, cac quy dinh vé quyén mién trir noi
chung va quyén bat kha x&m pham noi
riéng, theo truyén thng Ia van dé caa chinh
séch cong va cac nghi si khong thé tir bo no.
Hay theo Hién phap Thé Nhi Ky, chi duy
nhat Nghi vién c6 quyén bai bo quyén bat
kha xam pham, nghi si khéng duoc te minh
tir bo quyén nay. Vi quéc gia nay cho rang,
mac du quyén bat kha xam pham danh cho
c& nhan nghi si, nhung thuc chat 1a danh
cho Nghi vién, nham dam bao su hoat dong
thong sudt caa Nghi vién™, dong thoi day
ciing 12 van d& thudc vé chinh sach cong™.

Vé chu thé yéu cau bai bo quyén bat
kha x&m pham, phap luat cac qudc gia c6 su
quy dinh kha da dang. Cu thé, quyén yéu
cau bai bo nay cé thé thudc vé mot sé chu

Gabon) hoac tham chi boi Cha tich Ha vién
(Zambia).

2 Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 127.
3 European Court of Human Rights Grand Chamber
Judgment of 3 December 2009, Kart v. Turkey,
Application No. 8917/05.

4 Serkan Yolcu (2011), Parliamentary Inviolability
v. Right to a Fair Trial: A Constitutional Analysis of
the Case of Kart v. Turkey, Article in SSRN
Electronic Journal, 8/2011, tr. 5.
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thé sau: Cong t6 vién (Phap, Gabon, Mali,
Ba Lan, Lién bang Nga); tda an cd tham
quyén (Uruguay, Thuy ST); Toa an Tdi cao
(Tay Ban Nha); mot hoic mot sé nghi si
(Burkina Faso); B¢ truong Bo Tu phap
(Burkina Faso, Romania); Nghi vién (Pan
Mach, Ao, Théai Lan); van phong cua cong
t vién, tda 4n, mot chi no lién quan dén vu
vige... (Puc)™.

3. Quyén mién trir caa dai biéu Quéc
hoi & Viét Nam va mot sé goi y

Hién nay, quyén mién trir cua dai biéu
Quédc hoi dugc quy dinh tai Pidu 81 Hién
phap nim 2013: “Khéng duwoc bat, giam
giir, khoi to dai biéu Quac héi néu khdng
c6 s dong y cua Quéc hgi hodc trong thoi
gian Quac hgi khdng hop khdng c6 su dong
y cua Uy ban Thuong vu Quéc hdi; trong
triwong hop dai biéu Qudc hgi pham téi
qua tang ma bj tam gia thi co quan tam Qi
phdi ldp tirc bdo cdo dé Quéc héi hogc Uy
ban Thwong vu Qudc héi xem xét, quyét
dinh”. Quy dinh nay dwgc cu thé hoéa tai
Diéu 37 Luat Té chuc Qudc hoi nim 2014
VGi tén goi “Quyén mién trir cua dai biéu
Quéc hoi”™.

Tur nhimg quy dinh trén, n6i 18n mot sb
khia canh vé quyén mién trir cia dai biéu
Qudc hoi ¢ nudc ta hién nay nhu sau:

3.1. Vé quyén mién trir trach nhiém
cia dai biéu Quéc hai

C6 thé thay, Hién phap nim 2013 va
Luat T6 chic Qudc hoi ndm 2014 chi quy
dinh vé quyén bat kha xam pham cua dai

> Robert Myttenaere (1998), The immunities of
members of Parliaments Constitutional and
Parliamentary Information, ASGP, no. 175, tr. 128.
76 Xem Diéu 37 Luat Td chic Qudc hoi nam 2014.
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biéu Quéc hoi, khong dé cap dén quyén
mién trir trach nhiém. Trong cac ban Hién
phap Viét Nam, Hién phap nim 1946 1a
Hién phap duy nhat quy dinh vé quyén mién
trir trach nhiém caa nghi vién. DBiéu 40 Hién
phap nam 1946 quy dinh: “Ngh; vién khong
bi truy té Vi loi noi hay biéu quyét trong
Nghi vién”. Nhu vay, quyén mién trir trach
nhiém trong Hién phap nim 1946 khong chi
bao vé nghi vién khoi viéc truy t6. Doi
tugng dugc bao vé con l1a 1oi ndi va biéu
quyét trong Nghi vién. Quy dinh nay cua
Hién phap nim 1946 dugc danh gia 1a “hét
sirc tien bg va phl hop véi thong 1é hoat
dong cua Nghj vién cdc nuéc trén thé
gisi”"’. Tuy nhién, cac ban Hién phap sau
do6, ké ca Hién phap hién hanh déu khong ké
thira quy dinh trén. Diéu nay dan dén thyc
trang 13, mot sé dai biéu Québc hoi da bi yéu
cau “giai trinh” hodc yéu cu “chan chinh”
trong phat biéu sau khi dit nhitng cau hoi
chat vin “nhgy cdm” hay co nhiing phét
biéu “dung cham” dén cac bo, nganh, doanh
nghiép’®. Co thé thay rd van dé& qua mot sd
vi du, cu thé nhu sau:

Thiz nhdat, dai biéu Qudc hoi Lé Van
Cubng (tinh Thanh Ho6a) chat van Thu
tuGngTe8081,

7 Hoang Minh Hiéu (2011), “Bé sung quy dinh vé
guyén mieén trir trach nhiém cia dai biéu Quac hgi”,
Tap chi Nghién ctu lap phép, 6 7, tr. 12.

8 Trwong Thi Minh Thiy (2018), Kiém soét cua ldp
phdp d@si véi hanh phap ¢ Viét Nam, Luan vin Thac
s1, Truong Pai hoc Luat Thanh phé H6 Chi Minh, tr.
54,

7 Vin phong Quéc hoi, Budi sang ngay 19/11/2009:
Qudc héi tiep tuc nghe chat vdn va tra léi chdt van
cia dai biéu Qudc hgi, http://quochoi.vn/
hoatdongcuaquochoi/cackyhopquochoi/quochoikhoa
Xll/kyhopthusau/Pages/tra-loi-chat-van.aspx?ltemID
=22395, truy cap ngay 24/4/2019.
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Thiz hai, dai biéu Quéc hoi Pham
Khanh Phong Lan di c6 phat biéu lién quan
dén chét luong thudc va cip phép luu hanh
thudc, diu thau thudc vao bénh vién vao
thang 9 nim 2014, tai phién hop toan thé lan
9 cua Uy ban vé c4c van dé xa hoi cua Quéc
hoi (dién ra tr ngay 25 dén ngay
26/9/2014)8283,

Thit ba, dai biéu Quéc hoi Nguyén Sy
Cuong (tinh Ninh Thuan) di chat vin Bo
truong BO Tai nguyén va Moi truong vé
viéc cham tré, tiéu cuc va nhiing nhiéu
trong cap s6 do tai cac du an chung cu ¢ Ha
Noi tai phién chat van cia Uy ban Thuong
vu Quéc hoi vao sang ngay 29/9/20148485,

8 Duy Hung, Pai biéu Quéc hgi Ha Giang chat vén
lgi 6ng Lé Van Cudng, Lao dong, s6 276, ngay
04/12/2009. Dan tir: Hoang Minh Hiéu (2011), “Bé
sung quy dinh vé quyen mien trir trach nhiém ciia dai
biéu Quac hgi”, Tap chi Nghién ciu lap phép, s6 7,
tr. 14,

81 Bach Long, Nghi vé diing khi cia dai biéu,
http://www.daibieunhandan.vn/default.aspx?tabid=7
6&Newsld=377181, truy cap ngay 24/04/2019.

82 |_ & Nguyén, B Y té dé nghi dai biéu Quéc hgi gidi
trinh?, https://www.tienphong.vn/xa-hoi/bo-y-te-de-
nghi-dai-bieu-quoc-hoi-giai-trinh-769475.tpo,  truy
cap ngay 24/04/2019.

83 Xem thém mot sb y kién khong dong y vé viéc yéu
cau giai trinh nay tai: Duy Tinh, Ba Phong Lan dd
thurc thi quyén dai biéu Quac héi, https://plo.vn/thoi-
su/ba-phong-lan-da-thuc-thi-quyen-dai-bieu-quoc-
hoi-502278.html, truy cap ngay 24/04/2019; Ngdm
chuyén Bai biéu Qudc hgi phdi... gidi trinh, http:/
www.doisongphapluat.com/xa-hoi/ngam-chuyen-dai
-bieu-quoc-hoi-phai-giai-trinh-a63158.html, truy céap
ngay 06/08/2017.

8 Van Ly, B truong B¢ TN-MT: Vdn con nhiing
nhiéu trong cdp s6 do, https://www.thesaigon
times.vn/120650/Bo-truong-Bo-TN-MT-van-con-nh
ung-nhieu-trong-cap-so-do.html, truy cap ngay
24/04/2019. ‘

8 Cong ty Hapulico khdng dinh khong cé tiéu cuc,
http://beta.kinhtedothi.vn/cong-ty-hapulico-khang-
dinh-khong-co-tieu-cuc-188777.html, truy cap ngay
24/04/2019.

Théng qua nhiing vu viéc trén cé thé
thay, viéc Hién phap va phéap luat hién hanh
chua quy dinh vé quyén mién trir trach
nhiém cua dai biéu Qudc hoi s& anh huong
I6n dén tam 1y ciing nhu su ty do trong cac
phét biéu, chat van caa dai biéu Qudc hoi.
Vi thé, vé mit thuc té, viéc bd sung cac quy
dinh vé quyén mién trir trach nhiém cua dai
biéu Quéc hoi trong Hién phéap va nhiing
van ban phap luat lién quan 1a hét suc can
thiét. Hon nita, vé mat Iy luan, viéc bd sung
nay khéng chi mang tinh c& nhan, bao dam
quyén loi cia cac dai biéu Qudc hoi, ma con
1a co ché bao dam loi ich chung cia nhan
dan va Québc hoi: bao dam hiéu qua hoat
dong cua Québc hoi; phu hop véi théng 1é
hoat dong cua co quan 1ap phap hau hét cac
nuéc trén thé giéi, phi hop véi muc tiéu
xay dung Quéc hdi nude ta theo hudng
chuyén nghiép hién dai®. Theo do, thiét
nghi trong thoi gian t6i, cac nha lap hién,
lap phap can nghién ciu va lam rd nhing
van dé co ban sau dé xay dung cic quy dinh
vé quyén mién trir trach nhiém cua dai biéu
Quéc hai:

Mgt 13, thoi diém bat dau va két thac
quyén mién trir trach nhiém cua dai biéu
Qudc hoi. Bdi voi thoi diém bat dau quyén
mién trir trach nhiém, nhu da phan tich, cac
qudc gia trén thé gidi c6 nhitng quy dinh
khac nhau. Do c6 thé 1a thoi diém nghi si
trdng ctr hoac nghi si dugc xac nhan sau khi
cudc bau cir hay I8 tuyén thé. Tuy nhién,
theo quan diém cua tac gia, thoi diém bat
dau quyén mién trir trach nhiém nén 1a thoi
diém tu cach dai biéu Quédc hdi duge chinh

8 Hoang Minh Hiéu (2011), “Bé sung quy dinh vé
quyén mien trir trach nhiém Cia dai biéu Quoc hoi”,
Tap chi Nghién ctu 1ap phap, s6 7, tr. 13.
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thirc xac nhan. Vay van dé dat ra 1, theo
quy dinh caa phép luat bau cir hién hanh,
thoi diém nay c6 phai l1a luc két qua bau cu
va danh sach ngudi tring ctr dugc cong bd?
Theo Diéu 88 Luat Bau cir dai biéu Quéc
hoi va dai biéu Hoi déng nhan dan nam
2015, “Cdan cir vao két qud tong két bau ci
dai biéu Quéc hi, két qua gidi quyét khiéu
Nai, t6 cdo lién quan dén nguoi tring cir dai
biéu Quoc héi, Héi dong bau cir quoc gia
tién hanh xac nhdn tw cdch ciia ngueoi tring
cir dai biéu Quoc héi, cap gigy ching nhdn
dai biéu Quoc hgi khda méi cho nguoi
tring ci va bao cao Quac hgi khda mai vé
két qud Xac nhdn tur cach dai biéu Quac héi
tai ky hop dau tién”. Nhu vay, truong hop
Hoi dong bau cir qudc gia phat hién ngudi
tring cir khong du tiéu chuan cua dai biéu
Qudc hoi thi Hoi dong bau ctr qudc gia van
c6 quyén biéu quyét dé ban hanh nghi quyét
khéng xé&c nhan tu cach dai biéu Québc hoi
ddi voi nguoi d6. Noi cach khac, mot ang
ctr Vién c0 tén trong danh sach nhiing nguoi
trng cir dai biéu Quéc hoi duge cong bd
boi Hoi ddng bau cir qudc gia van chua
duong nhién trd thanh dai biéu Qudc hoi
chinh thac® 8. Nhu vay, thiét nghi, thoi
diém bat dau quyén mién trir trach nhiém
nén duoc quy dinh 1a thoi diém Hoi dong

87 Truong Thi Minh Thuty (2018), “Vdn dé xac ldp va
cham dirt e cach dai biéu Quéc hgi — Bat cdp va
kien nghj hoan thién”, Tap chi Luat hoc, s6 9, tr. 68.

8 | & Kién, Ong Trinh Xudn Thanh khéng dwoc xac
nhdn tw cach PBQH, https://tuoitre.vn/ong-trinh-
xuan-thanh-khong-duoc-xac-nhan-tu-cach-dbgh-113

7319.htm, truy cép ngay 09/7/2018. Lé Kién, Ba
Nguyét Huong khong du tw cach PBQH vi ¢o hai
quéc tich, https://tuoitre.vn/ba-nguyen-thi-nguyet-
huong-co-hai-quoc-tich-1138549.htm, truy cap ngay
09/7/2018.
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bau cir quéc gia ra nghi quyét cong nhan tu
cach va cap gidy chiing nhan dai biéu Qudc
hoi cho nguoi trdng cir.

Déi vai thoi diém két thic quyén mién
trir trach nhiém, Viét Nam nén ké thira kinh
nghiém cua phap luat cac nude theo hudng:
Pay 1a thoi diém Qudc hoi hét nhiém ky.
Theo khoan 1 Piéu 2 Luat Té chic Qudc
hoi ndm 2014, nhiém ky caa mdi khoéa Quéc
hoi 1a 05 nam, ké tir ngay khai mac ky hop
thi nhat cua Qubc hoi khoa d6 dén ngay
khai mac ky hop thir nhat cia Qudc hoi
khoa sau. Tuy nhién, khoan 3 Diéu nay
cling quy dinh: “Trong trurong hop dac biét,
néu duwoc it nhdt hai phdn ba tong so dai
biéu Qudc héi biéu quyét tan thanh thi Quac
hgi quyér dinh rat ngan hogc kéo dai nhiém
ky ciua minh theo dé nghi cua Uy ban
Thwong vu Quac héi. Viéc kéo dai nhiém ky
cia mét khda Quac hgi khéng dwoc qua 12
thang, trir trwong hop cé chién tranh”.
Ngoai thoi diém Qudc hoi hét nhiém ky,
theo tac gia, thoi diém két thdc quyén mién
trir trach nhiém caa dai biéu Qudc hoi ciing
nén duge quy dinh la thoi diém cham dut tu
cach dai biéu Québc hoi: Khi dai biéu Qudc
hoi xin théi 1am nhiém vu va dugc chap
thuan (Piéu 38 Luat T6 chirc Qubc hoi nam
2014); dai biéu Québc hoi dwong nhién mat
quyén dai biéu vi bi két toi boi ban an,
quyét dinh c6 hiéu lyc phép luat caa toa an
(Piéu 39 Luat T6 chuc Qubc hoi nam
2014); dai biéu Québc hoi bi bai nhiém (Piéu
40 Luat T6 chac Quéc hoi nim 2014).
Trong cac truong hgp nay, nhitng loi noi
hay hanh vi cua ho da khong con dugc thuc
hién véi tu cach dai biéu Québc hoi va do do,
muc dich caa quyén mién trir trach nhiém
da khong con dat dugc.



QUYEN MIEN TRU TRACH NHIEM...

Hai 1a, nhitng hanh vi cua dai biéu
Québc hoi dugc bao vé boi quyén mién trir
trach nhiém. Khi quy dinh vé& van dé nay,
can ké thtra kinh nghiém cua céc quéc gia
trén thé gisi. Theo d6, phat biéu va viéc bo
phiéu cua dai biéu Quéc hoi thuoc pham vi
dugc bao vé bai quyén nady. Theo quan
diém cua tac gia, trong giai doan dau, quy
dinh vé quyén mién trir trach nhiém, pham
vi &p dung quyén nay nén duoc gigi han
theo hudng, nhitng phat biéu va viéc bo
phiéu trén phai nim trong tién trinh hoat
dong cua Qudc hoi. Con nhiing phat biéu
khéc, chang han tra loi phong van, tranh
luan trén cac dai phat thanh, truyén hinh. ..
can co thém thoi gian nghién ctu va 16 trinh
ap dung thich hop.

Ba 1&, mac do bao vé cua quyén mién
trir trach nhiém. Nhu da phén tich, ¢6 nhiéu
muc d6 bao vé cua quyén mién trir trach
nhiém ddi véi dai biéu Quédc hoi. C6 thé chi
la su bao vé khoi hoat dong truy td, diéu tra,
xét xtr hoac bao vé truéc nhitng co quan, to
chtrc, ca nhan khéc, ngoai trir Qudc hoi
hodc tham chi 1a bao vé tuyét doi khi dai
biéu Qubc hoi khdng phai chiu bat ky trach
nhiém gi vé nhiing phét biéu, biéu quyét cua
minh. Theo quan diém cua tac gia, nén quy
dinh theo hudng: Pai biéu Quédc hoi khong
chiu trach nhiém trugce bat ky ai, trir Qudc
hoi va ctr tri, vé& nhitng phét biéu va viéc bo
phiéu trong quéa trinh thuc hién nhiém vu
cua minh.

Bon 1a, nhiing bién phap dé han ché
truong hop dai biéu Quéc hoi phat biéu
khong chinh xac hozc 1am anh hudng dén
danh dy, uy tin cua co quan, to chuc, c4
nhan khac. Mac du, muyc dich cia quyén
mién trir trach nhiém 1a giup dai biéu Qudc

hoi yén tam thuc hién nhiém vu cta minh,
nhung ciing khong thé loai trir truong hop
dai biéu Qudc hoi chua nam rd thong tin vé
van dé hoic ¢ y lam dung quyén nay dé
lam anh huéng dén danh dy, uy tin caa chu
thé khac. Vi vay, dé han ché tinh trang trén,
theo kinh nghiém cuaa cac qudc gia trén thé
gidi, khi bat dau cac budi lam viéc cua
Quéc hoi, Uy ban Thuong vu Québc hoi, Uy
ban cia Quéc hoi, Chu toa nén nhic nho
cac thanh vién than trong trong cach noi va
Iya chon tur ngir cling nhu khong lam dung
dic quyén. Bén canh do6, phéap luét ciing can
quy dinh vé nhitng ché tai ma dai biéu Québc
hoi c6 thé phai ganh chiu khi lam dung
quyén nay, chang han nhu: Bi mai ra khoi
phong hop hoac tham chi 1a bi tudc quyén
mién trir trach nhiém néu vi pham nhiéu lan.

3.2. Vé quyén bdt khd xam pham cia
dgi biéu Quéc hgi

C6 thé thay, Diéu 81 Hién phap nim
2013 va biéu 37 Luat T chic Qudc hoi
nam 2014 ghi nhan kha day du vé quyén bat
kha xam pham cua dai biéu Quéc hoi. Mic
du cac quy dinh trén khdng néu rd thoi diém
bat dau va két thic quyén nay, nhung co thé
hiéu rang, chi nhiing ai 1a dai biéu Qudc hoi
méi dugc huong quyén bat kha xam pham.
Tuc 13, thoi diém bat dau quyén nay la khi
Hoi ddng bau ctr qubc gia ra nghi quyét
cdng nhan tu cach va cip gidy ching nhan
dai biéu Quéc hoi cho ngudi tring ctr. Thoi
diém két thic quyén 1a khi dai biéu Quéc
hoi hét nhiém ky hodc cham dut tu cach dai
biéu (nhu bi bdi nhiém, xin théi lam nhiém
vu dai biéu, bi két toi bai ban an, quyét dinh
¢6 hiéu lyc phép luat cua toa an)®°.

8 Xem Diéu 38, 39, 40 Luat T chic Qudc hdi nam
2014.
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Theo Hién phap nam 2013, quyén bat
kha xam pham bao vé dai biéu Quéc hoi
khoi viéc bat, giam gitt, khai t6. Theo Diéu
37 Luat T chic Quéc hoi nam 2014, quyén
nay bao vé dai biéu Qubc hoi khoi nhiing
hoat dong sau: (i) Bit, giam, git, khai t6,
kham xét noi ¢ va noi lam viéc; (ii) Bai
nhiém, cach chuic, buoc thoi viéc, sa thai bai
co quan, t6 chuc, don vi noi dai biéu cong
tac. Tuy nhién, cac quy dinh trén van chua
thdng nhat véi nhau ciing nhu voi céac luat
chuyén nganh khéc. Cu thé nhu sau: Thr
nhat, Hién phap nim 2013 si dung thuat
ngir “giam gitr” nhung Luat T6 chuc Qudc
hoi nam 2014 lai sir dung thuat ngir “giam”,
“giit”. Trong khi d6, Bo luat TS tung Hinh
su nam 2015 chi dé cap dén céc bién phép
ngan chan sau: Giir nguoi trong truong hop
khan cdp, bat, tam gii, tam giam, bao linh,
dat tién dé bao dam, cim di khéi noi cu tru,
tam hodn xuat canh. Luat Xu ly vi pham
hanh chinh nim 2012 ciing chi quy dinh vé
viéc “tam gitt nguoi theo thu tuc hanh
chinh”. Hai vin ban nay déu khéng c6 quy
dinh nao dé cap dén bién phap “giam giir”
hodc “giam”, “giir”. Thir hai, Luat T6 chuc
Quéc hoi nim 2014 s dung thuat ngir
“kham xét noi &”. Nhung Bo luat Té tung
Hinh sy nam 2015 chi quy dinh vé “kham
Xét chd ¢” va khong c6 diéu khoan nao vé
“kham xét noi ¢”. Can luu v réng, theo Hién
phap nim 2013, “chd ¢” va “noi ¢” duoc st
dung nhu hai thuat ngir khac nhau. Theo do,
khoan 1 Piéu 22 Hién phap nim 2013 quy
dinh quyén c6 noi ¢ hop phép la quyén
cbng dan, tac la chi danh riéng cho nguoi
Viét Nam. Khoan 2 Diéu nay quy dinh
quyén bat kha xam pham vé chd ¢ 1a quyén
con nguoi, tc 1a quyén ndy danh cho ca
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cbng dan Viét Nam, ngudi nudc ngoai va
ngudi khdng qudc tich. Tém lai, mac du
nhitng thuat ngit trén cé thé gan gidng nhau
hoac thuat ngir nay 1a “cach goi van tat” cua
thuat ngir kia, nhung thiét nghi, viéc sir
dung thuat ngir trong cac van ban phap luat
nén cé su thong nhat. Bidu ndy mot mit s&
dam bao su chuan xac, théng nhét trong
hoat dong lap phép, mat khac s& tao diéu
kién thuan loi hon cho cac co quan c6 tham
quyén ciing nhu nguodi dan trong viéc
nghién cuu, ap dung cac quy dinh phéap luat.

Bén canh d6, can ctt nhitng quy dinh
trén, khong dugc bat dai biéu Qudc hoi néu
khong c6 sy dong y cua Qudc hoi hoic
khong co su dong y cia Uy ban Thuong vu
Quéc hoi trong thoi gian Quéc hoi khdng
hop. Khi nghién cau van dé nay, tac gia
nhan thay khoan 2 Diéu 109 B¢ luat T
tung Hinh sy nam 2015 quy dinh: “Céc
trieong hop bt nguwoi gom bt nguwoi bi gi
trong treong hop khan cdp, bdt nguwoi pham
téi qua tang, bat ngwoi dang bi truy na, bt
bi can, bj cdo dé tam giam, bdt nguoi bi yéu
cau dan d@¢”. Theo quy dinh nay, trudng
hop dai biéu Qudc hoi pham toi qua tang,
viéc bat dai biéu van phai c6 sy ddng y cua
Qudéc hdi hoic Uy ban Thuong vu Québc hoi
(trong thoi gian Qubc hoi khong hop).
Trong khi d6, nhu da phan tich, hau hét cac
quéc gia déu khong cho phép dai biéu Québc
hoi huéng quyén bat kha xam pham trong
trwong hop pham toi qua tang. Hon nira,
theo Piéu 111 Bo luat T6 tung Hinh sy nim
2015, d6i véi nguoi pham toi qua tang, bat
ky ngudi nao ciing ¢ quyén bat va giai
ngay ngudi d6 dén co quan Cong an, Vién
kiém sat hoic Uy ban nhan dan noi gan
nhat. Vay van dé dat ra 13, néu mot nguoi
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dan binh thuong phat hién mot nguoi pham
t6i qua tang thi liéu ring, ngudi dan cé biét
dugce ngudi d6 1a dai biéu Qudc hoi va viec
bit dai biéu Quéc hoi phai c6 su ddng y cua
Quéc hoi/Uy ban Thuong vu Qudc hoi
khéng? Vi thé, quy dinh trén c6 thé phan
nao “kha thi” ddi véi co quan nha nudc,
nhung d6i véi nguoi dan bit nguoi trong
truong hop pham toi qua tang thi rat kho
thuc hién trén thuc té. Khong nhiing thé, ¢
mot goc do nhat dinh, quy dinh nay con kho
dam bao tinh kip thoi trong tinh huéng bt
ngudi pham toi qua tang. Vi vay, dé khac
phuc nhiing bat cap trén, thiét nghi, Hién
phap nim 2013 va Luat T6 chac Qudc hoi
nim 2014 nén stra d6i theo hudng loai trir

truong hop bit dai biéu Qudc hoi pham toi
qua tang.

Bén canh nhiing phan tich va kién nghi
vé quyén mién trir trach nhiém va quyén bat
kha xdm pham nhu trén, thiét nghi, sau khi
nhitng van dé nay da duoc ghi nhan trong
Hién phép va Luat To chic Quéc hoi thi
Qudc hoi ciing can tiép tuc nghién ctu dé
ban hanh mot dao luat vé quyén mién trir
cta dai biéu Quéc hoi. Pao luat nay s& cu
thé hoa cac quy dinh mang tinh dinh huéng
ciia Hién phap va hinh thanh co s& quan
trong trong viéc dam bao tinh doc lap, tu do
cua dai biéu Qudc hoi, tir d6 nang cao hiéu
qua hoat dong cua dai biéu Qubc hoi noi
riéng va tap thé Qudc hoi néi chung.

(Tiép theo trang 7 — Nhéeng vén dé phdp Iy...)

hop phéap/chinh dang (legitimate objective);
bién phéap han ché phai hop Iy (reasonable),
can thiét (necessary) va phd hop
(proportion).

6. Nguyén tdc cam lam dung quyén luc
nha nwoéc: Viéc gigi han quyén phai dam
béo 1y do chinh dang dé dat duoc muc dich
hop phéap. Gidi han dat ra khong duoc tréi
Vi ban chét cua cac quyén bi giéi han. Yéu
cau ndy nham bao dam nhiing giéi han dat
ra khdng 1am ton hai dén kha ning cia cac
ca nhan co lién quan trong viéc huong thu
cac quyén d6. Quyén lyc trong mot nha
nuéc dan chu nén dwoc hiéu theo hai
huéng: Tur trén xudng dudi dé ngan chan

tinh trang hdn loan va tir dudi 1én dé thé
hién y chi nhan dan mot cach dan chu.

Tém lai, trong mot nha nudc phép
quyén, co ché gisi han quyén con nguoi,
quyén cong dan can phai duoc coi trong dé
bao vé quyén mot cach tét nhat; dong thoi
ngin chan nhitng biéu hién vi pham quyén
con ngudi, quyén céng dan trén thyuc té.
Gidi han quyén néu duoc xéac lap mot cach
day du sé tao lap dwoc hanh lang phép Iy,
ngan chan dugc ca hai thai cuc la viéc giai
han qua mac 1am mét ban chat caa quyén
trong Hién phap hozc budng long mét cach
thai qué, thiéu kiém soat gay nguy hai cho
xa hoi.
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PANH GIA TiN NHIEM XA HOI (SCS) O TRUNG QUOC VA
TAC PONG POI VOI QUYEN CON NGU Ol

Nguyén Vin Quin®
Bui Phi Chau™

Tom tat: Tri tué nhan tao duwoc sir dung ngay cang phé bién trong qudn Iy nha niréc
nhu mgt cong cu nang cao hi¢u qua, hi¢u luc quan 1y. Tuy nhién, vigc ung dung tri tu¢
nhan tqo trong quan Ly ciing co thé tao ra nhitng nguy co va thach thirc doi Véi quyen
con nguoi. Bai viét phan tich mét sé tdc déng cua tri tué nhan tao déi véi quyen con
nguwoi ¢ Trung Quoc, théng qua mé hinh danh gid tin nhiém xa héi.

Abstract: Artificial intelligence is increasingly used in state management as a tool
to maximize management effectiveness and efficiency. However, the use of artificial
intelligence in management may also pose risks and challenges to human rights. The
article analyzes the impacts of artificial intelligence on human rights in China through

social credit system.

1. Khai quat vé hé théng “tin nhiém
x& hdi” ciia Trung Quéc

Khai niém “Hé thdng tin nhiém xa hoi”
(#EEREZRY hay thuong duge phuong
Tay goi 1a “SCS - Social Credit System”
cia Trung Québc duoc nhic dén chinh thic
lan dau tién trong Pé cuong xay dung hé
thong Tin nhiém xa hoi giai doan 2014-
2020 do Quéc vu vién Trung Quéc ban
hanh ngay 14/06/20142,

“TS., Khoa Luat — DPai hoc Quéc gia Ha Noi.

Bai viét ké thira va bo sung noi dung caa tham luan
tai Hoi thao “Tri tué nhan tao va nhiing van dé dat ra
dbi voi phap luat va quyén con ngudi” do Khoa Luat
— Pai hoc Québc gia Ha Noi té chirc ngay 28/5/2019.
" ThS., Cong ty luat Bizlink Lawyers & Consultants.
1 Xem: http://www.xinhuanet.com/2018-06/04/c_112
2931164.htm?fbclid=IwAR2-8007ygrtcTgjesDAzR
THVi_| KzlIjCLGBtythTlngX0p84nYumP25, truy
cap ngay 25/4/2019.

2 QUOC vu vién Trung Qudc, Bé cuong xay dung hé
thong Tin nhiém x& hoi giai doan nim 2014-2020

(HEERAKRKZRERAINNE), 2014. Xem:
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Vé Iy thuyét, trong van ban nay Chinh
pht Trung Qudc dinh nghia SCS 1a mot bo
phan quan trong cua hé théng kinh té thi
truong xa hoi chii nghia va hé théng quan ly
x& hoi Trung Quéc. Nén tang ciia SCS gom
hai yéu t6 co ban: (i) Co so ha ting dé cham
diém tin nhiém d6i voi cac thanh vién, va
(i) Hé théng mang ludi hoan chinh chua
dung hd so tin nhiém cua tat ca cac thanh
vién trong xa hoi. Muc dich cua SCS la cai
thién hé thong kinh té thi truong xa hoi chu
nghia, cai tién va doi méi trong quan tri xa
hoi, tao ra méi trudng sdng tich cuc, nang
cao nang lyc canh tranh chung caa quéc gia,
thiic ddy phét trién x& hoi va cai thién nén
van minh.

Cu thé, hé théng nay dit ra co ché
khen thuang va trimng phat dé khuyén khich
su tin nhiém va han ché sy khong tin

http://www.gov.cn/zhengce/content/2014-06/27/con
tent_8913.htm, truy cap ngay 20/3/2019.
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nhiém, nham dat dugc két qua 1a nang cao
mac dd tin nhiém va nhan thac vé tin
nhiém trong x& hoi.

Muc tiéu dat ra 1a dén nam 2020 vé co
ban xay dung duoc mot hé théng phép luat,
quy dinh va tiéu chuan co ban vé tin nhiém
x4 hoi, xay dung duoc hé théng diéu tra,
danh gia tin nhiém ddi voi toan xa hoi trén
nén tang chia sé thdng tin, hoan thanh hé
thong quan ly va giam sat tin nhiém, c6 hé
thdng thi truong dich vu tin nhiém tuong
d6i hoan chinh va phat huy day du cic co
ché khuyén khich tin nhiém va tring phat
su thiéu tin nhiém.

Tuy nhién, du &n vé mot hé thdng tin
nhiém x& hoi cta Trung Qudc dugc cho 1a
dd co y tuong va dugc thi diém timg budc
tir trede van ban nay rat lau, c6 thé 1a nam
20033, bat dau tir hé thong tin dung cua tap
doan Alibaba — tap doan cong nghé I6n nhat
Trung Qudc. Nam 2007, Qudc vu vién
Trung Qudc ra Thong bao vé Hé thong hoi
nghi lién bo dé xay dung hé thong tin nhiém
x& hoi bao gém 15 co quan nha nudc trong
cac linh vuc vé thuong mai, thué va ngan
hang*. Danh sach cac co quan tham gia xay
dung hé thong SCS dén nam 2012 di ting
lén thanh 35, trong d6 khong chi bao gém
linh vuc tai chinh ma bao trum lén tit ca cac

3 Du Liqun, Xem xét viéc xay dung hé thong tin
nhiém xa hgi cua Trung Qudc tir géc dé xay dung
liém chinh cua Alibaba, Truong Kinh té, Pai hoc
Bic Kinh, 2014. Xem: http://www.aliresearch.com/
blog/article/detail/id/19744.html, truy cap ngay
20/4/20109.

4 Quéc vu vién Trung Quéc, Thong bao vé Hé thang
hgi ngh; lién bg @é xay dung hé thong tin nhiém x&
hgi, 2007. Xem: http://www.gov.cn/gongbao
[content/2007/content_632090.htm, truy cip ngay
20/4/20109.

linh vyc nhu y té, gido duc, ndng nghiép®...
Ngoai ra, mot vai nghién ctu cho rang, SCS
da duoc thi diém tai mot don vi cip tinh &
phia bic Thuong Hai tir nam 2010°. Tuy
nhién, tir 46 dén nay, ngoai nhitng noi dung
khai quéat va hoan toan mang tinh ly luan
nhu trong Dé cuong xay dung hé théng Tin
nhiém x& hoi giai doan nim 2014-2020, hau
nhu khong co bat ky mot tuyén bd chinh
thirc nao caa Chinh pha Trung Quéc md ta
cu thé vé cach thuc thu thap thong tin,
ngudn di liéu hay cach hoat dong cua toan
bo hé théng SCS.

Vi vay, cac nghién ctu, phan tich ciing
nhu nhitng nd luc dé hiéu vé hé théng nay
tir bén ngoai Trung Qudc phan 16n duya trén
nhitng hé qua rd rang khi ap dung hé thong
nay 1én ngudi dan, ma chu yéu 1a cin ¢t bi
ha diém tin nhiém va hinh phat cua né ddi
vai nhitng cbng dan bi Chinh phu Trung
Quéc danh gia 1a c6 diém tin nhiém thap.

Mot vai vi du cu thé: Cudi nam 2013,
Toa &n t6i cao Trung Qudc da cong bd trén
trang web chinh thac caa minh tén va thong
tin cia hon 31 ngan nguoi dugce cho la chua
hoac cham hoan thanh nghia vu tra ng trong
c4c giao dich dan su. Cung véi viéc cong bd
théng tin ca nhan, nhitmg nguoi bi liét vao
danh sach trén di bi tir chdi khi dat phong

5 Xem danh sach nay: http://www.gov.cn/
zwgk/2012-07/25/content_2191732.htm, truy cap
ngay 20/4/2019.

¢ Audrey Murrell, Pushing the Ethical Boundaries of
Big Data: A Look at China's Social Credit Scoring
System, University of Pittsburgh College of Business
Administration, dang trén Tap chi Forbes ngay
31/07/2018.

Xem:  https://www.forbes.com/sites/audreymurrell
/2018/07/31/pushing-the-ethical-boundaries-of-big-
data-a-look-at-chinas-social-credit-scoring-system/#
4ac3f4325e56, truy cap ngay 20/4/2019.
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tai cac khéch san tir 3 sao trg 1€n, khdng cho
phép dat vé may bay, vé tau cao tdc, bj tinh
phi cao hon khi dat xe”. Bén thoi diém ngay
21/04/2019, khi truy cap vao dia chi trang
web http://zxgk.court.gov.cn/ ciia Toa an toi
cao Trung Quédc co thé thiy danh sach cua
13 triéu truong hop cong dan duoc néu tén,
25,5 triéu luot dat vé may bay, 5,7 triéu luot
dat vé tau hoa bi tir chbi®.

Nam 2015, Ngan hang nhan dan Trung
Quéc thdng bao vé viéc cap phép cho tam
cdng ty 16n thir nghiém xay dung va van
hanh hé thdng tin dung®. N6i bat trong s6 do
la Sesame Credit cia Tap doan Alibaba, hay
Tencent véi tng dung WeChat. Dix liéu tur it
nhat 400 triéu ngudi ding cua tat ca cac nén
tang mua sam truc tuyén, thanh toan truc
tuyén cua Alibaba hay 850 triéu nguoi ding
WeChat s& 1a co so dé danh gia diém tin
dung cua cac ca nhan tham gia. Hé thng
nay theo d6 da thu thap thong tin mua sam
va thanh toan cua nguoi dung, dua ra mot
hé thong diém tin dung riéng va sir dung cac
bién phap khen thuong mang tinh thuong
mai nhu uu tién dat phong khach san, uu
tién st dung thir céc san pham dya trén cac
muec diém tin dung cta ngudi ding.

Niam 2018, ddnh diu budc dau tién hé
thong SCS dugc dua vao ap dung trén thyc

" Tara Francis Chan, Debtors in China are placed on
a blacklist that prohibits them from flying, buying
train tickets, and staying at luxury hotels, Business
insider.  Xem: https://www.businessinsider.com
[chinas-tax-blacklist-shames-debtors-2017-12?r=UK,
truy cép ngay 20/4/2019.

8 Xem trang website chinh thirc ctia Toa an nhan dan
t6i cao Trung Quéc: http://zxgk.court.gov.cn/, truy
cap ngay 20/4/2019.

9 Thong béo cua Ngan hang trung wong Trung Qudc
vé hé théng thdng tin tin nhiém ca nhan. Xem:
http://www.gov.cn/xinwen/2015-01/05/content_280
0381.htm, truy cap ngay 20/4/2019.
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té. Theo bao cdo thuong nién caa Trung tam
Théng tin tin dung céng dan qudc gia
(NPCIC)®®, da c6 17,5 triéu luot mua vé
may bay va 5,5 triéu luot mua veé tau bi tur
chbi trong nim 2018. Trong s6 do, Bic
Kinh duoc cho 1a d3 cong khai ké hoach thu
thap dir liéu dé dén nam 2020 c6 thé chim
diém tin nhiém xa hoi dugc toan bo 22 triéu
dan cua thanh phé nay va c6 hon 10 thanh
phd khac ciing dang c¢6 ké hoach twong tu*?.
bé thuc hién dugc ké hoach néi trén, chinh
quyén Trung Quéc duogc cho 1a da lap dat
200 triéu camera gidm sat ma theo bao chi
phuong Tay goi la ké hoach “Khong con
g6c khuat”*2. Trong d6, mdi ngudi s& dugc
theo dbi 24/24, tirmg budc chan, hanh dong,
tirng mon hang cho vao gio sé duoc theo doi
va danh gia dé cham diém tin nhiém cua cé4
nhan theo thoi gian thuc.

Nhu vay, tir nhitng biéu hién va thong
tin nGi trén, ¢ thé hiéu rang hé thdng tin
nhiém xa hoi ma Chinh pha Trung Quéc c6
ké hoach xay dung dang dugc ciu thanh tir
nhiéu hé thong danh gia tin nhiém coéng dan
khéc nhau, co su chia s¢ théng tin gitra cac

10 |ily Kuo, China bans 23m from buying travel
tickets as part of 'social credit' system, The guardian.
Xem: https://www.theguardian.com/world/2019/mar
/01/china-bans-23m-discredited-citizens-from-buyin
g-travel-tickets-social-credit-system, truy cap ngay
20/4/20109.

1 Claire Che, David Ramli, and Dandan Li, Beijing
to Judge Every Resident Based on Behavior by End
of 2020. Xem: https://www.bloomberg.com/news
[articles/2018-11-21/beijing-to-judge-every-resident-
based-on-behavior-by-end-0f-2020, truy cip ngay
20/3/2019.

2 Matthew Carney, Leave no dark corner. Xem:
https://www.abc.net.au/news/2018-09-18/china-socia
I-credit-a-model-citizen-in-a-digital-dictatorship/102
00278, truy cap ngay 20/4/2019.
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hé thdng nay'®, va khong loai trir kha ning
l6m 1a trong twong lai s& dugc t6 chic thanh
mot hé thdng tin nhiém coéng dan duy nhét
nam dudi sy quan |y cia Nha nuéc nhu da
néu tai P& cuong xay dung hé théng Tin
nhiém xa hoi giai doan nam 2014-2020. Cu
thé, dang ton tai it nhat cac hé théng chim
diém tin nhiém cong dan sau: Danh séach
den cua Toa &n tbi cao; Xép hang tin dung
ca nhén cta Ngan hang Trung wong Trung
Qudc; Hé théng tin nhiém cua cac cong ty
nhu Alibaba, Tencent; Danh sich den vé
khach du lich cua B6 Van hoa va Du lich va
Danh sach den ciia Uy ban Cai cach va Phat
trién quéc gia'.

V& hinh thirc ché tai, khéng ai biét s& co
bao nhiéu hinh thuc ché tai déi véi cong dan
¢ diém tin nhiém thap da duoc Chinh phu
Trung Quéc Ién ké hoach dé dua ra trong
tuong lai. Tuy nhién, ngay 25/09/2016, Tan
Hoa xi da dang toan van: “Y kién vé viéc
day nhanh viéc giam sét tin nhiém cong
dan, canh bao va co ché ky luat d6i véi

r
A

nhirng nguoi cd tin nhiém thap” cta Vian
phong Trung wong Bang Cong san Trung
Quéct®. Theo do, c6 thé hiéu cac hinh thic
ché tai tiéu biéu dbi véi ngudi ¢o tin nhiém

13 «y kién vé viéc ddy nhanh viéc giam sat tin nhiém
cong dan, canh bao va co ché ky luat ddi véi nhiing
nguoi ¢6 tin nhiém thap” cta Van phong Trung wong
Pang Cong san Trung Qudc.

14 Dandan Li and Yinan Zhao, This Is How Chinese
Citizens Are Watched and Rated. Xem:
https://www.bloomberg.com/news/articles/2019-04-
09/the-list-of-ways-china-keeps-tabs-on-citizens-is-
getting-longer, truy cap ngay 20/4/2019.

15 Vian phong trung wong Dang coéng san Trung
Qudc, "Y kién vé viéc ddy nhanh viéc giam sat tin
nhiém cong dan, canh bdo va co ché ky ludt doi véi
nhitng nguoi 6 tin nhiém thap .

Xem: http://www.xinhuanet.com//politics/2016-09/
25/c_1119620719.htm, truy cap ngay 20/4/2019.

thip dwoc néu ra bao gom cac nhém chinh
sau: (i) Han ché doanh nghiép tham gia vao
cac linh vuc, cac nganh kinh té cu thé; (ii)
Han ché doanh nghiép huong tro cap, hd
tro cua Chinh phu; (iii) Han ché c& nhan
gitt cac chic vu cu thé tai co quan nha
nudc, té chic tin dung; (iv) Han ché cé
nhan lam viéc trong c4c nganh nghé cu thé
nhu duoc pham, thuc pham:; (v) Han ché
viéc duoc trao cac giai thuong déi vai ca
nhan, don vi, hdng luat, ngan hang; (vi)
Han ché c& nhan tham gia mét sb giao dich
trén thi trudng nhu giao dich bat dong san,
hoic tai nguyén thién nhién; (vii) Han ché
tiéu ding bao gom su dung may bay, tau
hoa, khach san, du lich, cai tao nha &; (viii)
Han ché xuét canh.

Nhu vy, vé ban chat, hé théng Tin
nhiém x& hoi — SCS cua Trung Qudc 1a mot
hé théng duoc xay dung dé thu thap toan bo
thdng tin vé tat ca céc khia canh, bao gom
nhung khong gidi han ¢: Hoat dong sinh
hoat, di lai, mua siam, thanh toéan, giai tri,
két ban, biéu 16 y chi trén mang x& hoi cua
mdi ca nhan; trén co s& d6 dé danh gia, cho
diém moi hanh vi caa mdi ca nhan, 1am co
s dé dua ra cac hinh thirc khuyén khich cac
hanh vi duoc xem Ia tét, va han ché nhiing
hanh vi bi cho 1a xau theo tiéu chuan ma hé
thdng nay dit ra.

2. Vai tro cia tri tué¢ nhan tao (Al)
trong hé théng SCS

Ngay 08/07/2017, Quéc vu vién Trung
Quéc dd ban hanh Thong béo vé Ké& hoach
phat trién tri tué¢ nhan tao thé hé mai tam
nhin dén nam 2030'°. Trong do, céng nghé

16 Qudc vu vién Trung Qudc, Thang bao vé Ké hogch
phat trién tri tu¢ nhan tgo the hé mdi tam nhin dén
nam  2030. Xem: http://www.gov.cn/zhengce/
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tri tué nhén tao (AI) da duoc xac dinh la
cdng cu gilp cai thién dang ké kha ning va
muc d6 quan tri x& hoi Trung Qudc. That
vay, véi tham vong xay dung mét hé thong
c6 kha nang thu thap, quan ly théng tin,
danh gia hanh vi cua toan b 1,3 ty dan, hé
théng SCS khong thé khéng dua vao, hay
noi cach khéc la buoc phai hinh thanh dua
trén viéc tng dung cac thanh tuu cua cong
nghé¢ tri tu¢ nhan tao (Al).

C6 rat nhiéu dinh nghia vé Al trong d6
d6i véi mdi cong ty cong nghé, cach ung
dung Al khac nhau c6 thé dwa dén nhiing
dinh nghia khac nhau. Vi dy, Intel, cdng ty
hang dau vé tri tué nhan tao dwa ra 6 cach
dinh nghia vé AI', ngoai ra Amazon, Apple,
DeepMind, Google, IBM va Microsoft moi
cong ty déu cé cach dinh nghia cua riéng
minh. Tuy nhién, don gian va bao quat nhat,
Al c6 thé duoc hiéu theo dinh nghia cua tir
dién Oxford 1a: Mot chuwong trinh mdy tinh
c6 nhitng pham chat va hogt déng giong
nhw tri tué Cua con nguoi, Vi du nhu kha
nang hiéu ngbn ngir, nhdn dién hinh dnh va
hoc tdp tir nhizng trai nghiém?2,

Cu thé, dé hiéu rd Al la gi, can thong
qua cac vai tro, nhiém vu cua Al trong hé
théng SCS bao gom:

Nhan dang khudn mat: Day 1a cong
nghé co ban va quan trong nhat trong hé
thdng SCS. Dua trén céc hinh anh thu thap

content/2017-07/20/content_5211996.htm, truy cép
ngay 20/3/2019.

17 Mot s6 dinh nghia khac nhau vé tri tué nhan tao.
Xem: https://newsroom.intel.com/news/many-ways-
define-artificial-intelligence/#gs.7czxx1, truy cép
ngay 20/3/2019.

18 Xem: https://dictionary.cambridge.org/fr/ diction
naire/anglais/artificial-intelligence, truy cap ngay
20/3/20109.
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duoc tir cac camera CCTV, Al c6 nhiém vu
so sanh véi co s¢ dir liéu cua 1,3 ty dan,
tinh toan dé biét duoc nguoi dang duogc theo
ddi 1a ai, phan biét dugc tung nguoi trong
dam déng va ngay lap tac lién két véi co so
dir liéu vé c4 nhan nay. Day 1 cong viéc ma
khong mot ai hay mot co ché dua trén ning
lyc ctia con ngudi ndo co thé lam duoc. Mot
vi du, khi nhimg ngudi nam trong danh séach
den di qua mét sé giao 16 nhét dinh & Bic
Kinh, Al s€ ngay lap tac nhan di¢n khuén
mat dé phat hién ra nguoi d6 trong dam
déng, dong thoi ngay lap tac chiéu anh va
s6 ID cia ngudi nay dé canh bao 1én man
hinh 16n%. ..

Phéan tich, theo ddi hanh vi: Sau khi
nhan dién duoc ca nhan, nhiém vu tiép theo
cta Al 1a diéu khién cac camera, micro hay
bat ky phuong tién nao khac dé theo ddi va
phét hién hanh vi. Hanh vi d6 c6 thé la viéc
mua mot loai hang hoa tai siéu thi ma nho
su phét trién cua cong nghé, Al c6 thé nhan
biét dugc qua hinh anh chinh xac ddy la loai
hang hoa nao, hay hanh vi bop coi qué to va
qua nhiéu ciing 1a mot loai hanh vi ma Al c6
thé ra lénh cho cac micro thu thap duoc.
Ngoai ra, cadc hanh vi trén mang internet
cling c6 thé dugc Al nhan biét, danh gia va
thu thap. C6 thé ké dén o day, cong ty
China’s SenseTime, startup vé Al c6 gia tri
nhét thé giGi, hién dang cung cap cho Chinh
phu Trung Qudc cac giai phap dé giam sat,
trong d6 Al co6 thé xem video, doc va nghe
ngdbn ngir dé loai bo cac video hay van ban

19 Charlie Campbell, How China Is Using “Social
Credit Scores” to Reward and Punish Its Citizens.
Xem:  http://time.com/collection/davos-2019/5502
592/china-social-credit-score/, truy cip ngay
20/3/20109.
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cd ndi dung khiéu dam hoac di nguoc vai
chinh sach cua Chinh phua Trung Québc®.

Cham diém céng dan: Dua trén toan
bo dir lisu ma hé théng thu thap duoc, so
sanh voi tat ca cac hanh vi da dugc dinh
danh 14 tét hay x4u, d6i véi mdi hanh vi Al
c6 nhiém vu danh gia va chdm diém cho
mdi cdng dan. Hién tai, khong ai biét cac
thuat toan dang duwoc Chinh phu Trung
Qudc s dung dé cham diém cong dan la
nhu thé ndo. Tuy nhién, khéi luong dit liéu
khong 16 caa 1,3 ty cong dan véi hé thong
da dang cac hanh vi ctua con nguai thi viéc
tng dung tri tué nhan tao dé dat dugc muc
dich trén 1a diéu khong thé tranh khoi.

Nhu vay, voi nhitng vai tro co ban cua
AI nhu d3 néu & trén, c6 thé noi rang, tur
thue tién xay dung hé théng SCS cua Trung
Qudc, néu khong co6 cong nghé Al thi s&
khong bao gio ¢ thé xay dyng va duy tri
hoat dong caa mot hé thdng theo ddi va
cham diém coéng dan nhu hé théng SCS.

3. Tac ddng téi cac quyén con ngudi
ciia hé théng tin nhiém xa hoi

3.1. H¢ théng tin nhigm x& hgi nhin tir
ban chdt ciia nha nwéc

C6 thé nhan thiy, tinh chat dic trung
nhat cua hé théng SCS la sy ap dat suc
manh nha nudc 18n mdi ca nhan.

Trong nghién ciau cua minh?t, Rogier
Creemers cho rang, sy ra doi cua hé thong

20 Meng Jing, World’s most valuable Al start-
up SenseTime eyes move into online censorship,
South China Morning Post.

Xem:  https://lwww.scmp.com/tech/start-ups/article/
2143324/worlds-most-valuable-ai-start-eyes-move-
online-censorship, truy cap ngay 20/3/2019.

21 Rogier Creemers, China’s Social Credit System:
An Evolving Practice of Control, Leiden University -
Van Vollenhoven Institute, 2018. Xem: https://

SCS trudc tién xuit phat tir su thiéu hiéu
qua trong hé thdng phap luat. Nbi bat 1én
trong d6 1a tinh trang kho khéan trong thi
hanh an dan su, khéng hiéu qua trong bao
vé quyén s hitu tri tug, bao vé méi trudng
va dam bao an toan thuc pham. Gigi lanh
dao Trung Quéc thira nhan thuc té nay,
ddng thoi xac dinh nhiém vu cai thién tinh
trang tuan thu phap luat la mét trong nhiing
noi dung co ban dugc néu tai HOi nghi
Trung wong 4 nim 2014%,

Ngoai ra, c6 nhiéu biéu hién cho thay,
su phét trién nhanh chdng cua kinh té Trung
Quéc khong di kém véi nhitng tién bo trong
hanh vi ung xu, y thic ty giac, va tén trong
nhitng gia tri van hoa trong doi song x& hoi
ctia ngudi dan. Tiéu biéu 1a nhiing hanh vi
thé hién y thuc kém caa khach du lich
Trung Quéc dugc ghi nhan trén khap thé
gioi, hay tng xir v6 cam trong xa hoi ma
ngay chinh ngudi Trung Qudc ciing cam
thay khéng thé chap nhan duoc.

Trong béi canh d6, sy phat trién manh
mé& cua céng nghé, cong véi sy thiéu vang
nhitng co ché hitu hiéu bao vé quyén con
nguoi, da tao co hoi cho gidi lanh dao
Trung Qudc nghi dén y twong ctia mot hé
thdng theo ddi va kiém soét toan dién cong
dan, nhiam dat dugc nhanh nhat muc tiéu cai

papers.ssrn.com/sol3/papers.cfm?abstract_id=31757
92, truy cap ngay 20/4/2019.

22 CCP Central Committee, Guanyu quanmian tuijin
yifa zhiguo ruogan zhongda wenti de jueding
[Decision concerning Some Major Questions in
Comprehensively Moving Governing the Country
According to the Law Forward.] 28 October 2014.
Xem: https://chinacopyrightandmedia.wordpress.
com/2014/10/28/ccp-central-committee-decision-
concerning-some-major-questions-in-comprehensive
ly-moving-governing-the-country-according-to-the-
law-forward/, truy cap ngay 20/5/2019.
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thién sy tuan tha phép luat cling nhu xay
dung mot xa hoi van minh va tién bo hon.
Hay noi cach khéc, c6 thé nhin nhan su ra
doi cua SCS 1a hé qua cua mot hé thdng
phap luat khong hiéu qua, mot hé thdng
gi&o duc khong dat dwgc muc tiéu xay dung
nén con ngudi van minh, trong mot xa hoi
ma quyén con ngudi chua dugc coi trong
dung muc. Rogier Creemers coi SCS don
gian 1a mot co ché cung cip phan thuéng
hodc hinh phat tra l6i twong tng cho céc
hanh dong cua cé nhan, khéng chi dua trén
tinh hop phéap cua hanh vi, ma con dya trén
dao duc trong hanh dong caa ho, bao gom
cac hanh vi kinh té, x& hoi va chinh tri%.

C6 ba van dé co ban dit ra dbi véi cach
thirc hoat dong caa hé thong SCS, d6 1a:

(i) Chinh quyén c6 quyén theo ddi va
ghi lai tit ca cac hoat dong sinh hoat cua
nguoi dan hay khong?

(ii) Chinh quyén c6 quyén dénh gia
khia canh dao dtc cua tit ca cac hanh vi
kinh té, x& hoi va chinh tri cia ngudi dan
theo nhiing tiéu chuan do minh dat ra hay
khbng?

(iii) Chinh quyén c6 quyén ap dung ché
tai dbi voi nguoi dan bang cac hinh thac
khong hé duoc quy dinh trong phap luat hay
khong?

Cau tra loi cho ca ba van dé trén déu la
khong. Ngay ca chinh trong Hién phap cua
minh, Trung Qudc ciing dua “su tbn nghiém
va théng nhat cua phép luat x& hoi cha
nghia” thanh mot trong nhitng nguyén tic
co ban. Theo do, “tit ca cac co quan nha
nuée, cac luc luong vii trang, tat ca cac
dang chinh tri, cac t6 chac céng quyén va

2 Rogier Creemers, China’s Social Credit System:
An Evolving Practice of Control, tldd.
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tat ca cac doanh nghiép va td chac phai tuan
theo Hién phép va cac luat khac. Moi hanh
vi vi pham Hién phép hoic céc luat khac
déu bi truy ctu”?,

Cu thé hon, ddi voi mdi ca nhan, hoat
dong cua hé théng SCS, dic biét la viéc
trién khai cac hinh thuc ché tai bao gém han
ché quyén di lai, sinh hoat, hoc tap hay céng
bé thong tin c& nhan ¢ khap moi noi da xam
pham cé&c quyén co ban cia cong dan dugc
quy dinh trong Hién phép Trung Qudc?,
bao gom quyén ty do chinh tri (Piéu 35),
quyén tu do than thé (Piéu 37), quyén duoc
ton trong va bao vé danh dy (Diéu 38),
quyén bat kha xam pham noi ¢ (Piéu 39)...

Nhu vay, néu xem Nha nuéc 1a ché
dinh duoc nhan dan trao quyén va thong
qua Hién phap, phap luat gigi han quyén
lyc, khong dé Nha nudc vuot qua quyen
han, xam pham vao nhiing quyén con nguoi
co ban thi hoat dong caa hé thdéng SCS
dudong nhu di di nguoc lai véi ban chat d6
cia Nha nudc. RO rang, SCS da dua nhan
dan tur vi tri trao cho Nha nuéc quyén quan
ly x& hoi va bao vé quyén cong dan thanh
vi tri bi Nha nudc theo di, quan Iy vé moi
mat. Hon nita, CiC quyén con ngudi co ban
nhu di lai, hoc tap, tu do chinh tri dang ra
phai dugc Nha nudc bao vé lai trg thanh
phan thuong cho nhitng ngudi ma Nha
nude danh gia 1a ¢ tin nhiém cao va co thé
bi Nha nudc tudc bo khi bi danh gia 1a tin
nhiém thap.

24 piéu 5 Hién phap Trung Qudc (ban tiéng Anh):
http://www.npc.gov.cn/englishnpc/Constitution/2007
-11/15/content_1372963.htm,  truy cap ngay
04/6/2019.

% Hién phap Trung Qudc (ban tiéng Anh):
http://www.npc.gov.cn/englishnpc/Constitution/2007
-11/15/content_1372963.htm,  truy cdp ngay
04/6/2019.
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Hay ndi cach khéc, hoat dong ciua hé
théng SCS s& hinh thanh nén mét dinh ché
x& hoi mai. Khi mot ché dinh x& hoi nhu
thé c6 thé ton tai, viéc dung Al hay bat ky
mot cong cu nao dé chdm diém cho con
ngudi hoan toan c6 thé bi nghi ngd vé tinh
minh bach va chinh xdc. Nhu chinh
Yoshua Bengio, cha dé cia Al da nhan xét
vé viéc tng dung Al trong hé théng SCS
rang: “Cong nghé ngay cang hién dai,
ngoai nhiing anh hwong khac, no co thé sé
dan téi nguy co tap trung quyen luc va sw
giau c6 vé mot phia. Piéu do la khéng
cdng bang cho ca xa héi va moi nguwoi™?.
Nhin rong ra, nguy co vé mot x4 hoi noi
nguoi gidu c6 diém tin nhiém cao, nguoi
nghéo c6 diém tin nhiém thiap, mot thi
truong mua ban diém tin nhiém ra doi hay
viéc tit ca cac hanh vi tét dugc thuc hién,
khdng xuat phat tir ban chat cia con ngudi
ma chi boi mong muén cai thién diém s6
tin nhiém cua cé nhan.

NOi tdm lai, theo ching téi, hoat dong
cua hé théng SCS 1a di nguoc lai ban chat,
vai tro, chicc nang cta Nha nudéc, va thong
qua dé, xdm pham nhiing gié tri quyén con
ngudi co ban cua cong dan. Do d6, can can
nhic vé cac ly do bién minh cho sy ton tai
va hoat dong cua mot hé thong nhu hé
thdng SCS.

3.2. Xam phgm quyén riéng tw nhin tiv
h¢ théng tin nhigm x& hgi va mgt sé vién
cdanh

% Jeremy Kahn, Deep Learning ‘Godfather’ Bengio
Worries About China's Use of Al, Bloomberg. Xem:
https://www.bloomberg.com/news/articles/2019-02-
02/deep-learning-godfather-bengio-worries-about-ch
ina-s-use-of-ai, truy cap ngay 20/5/2019.

Chua n6i dén nhiing biéu hién xam
pham quyén con ngudi rd rang khi Al
chdm diém va dwa ra nhiing ché tai nhu
cAm di lai, han ché thyc thi cac quyén séng
co ban... dang xay ra ¢ Trung Quéc, viéc
st dung ung dung AI dé thu thap va phan
tich thong tin ca nhan dang tirng phut xam
pham quyén riéng tu. Day 1a mot thuc té
dang xay ra ¢ nhiéu quéc gia. C6 thé ké
dén nhitng théng tin vé viéc Trung Qudc da
xuat khau coéng nghé theo ddi bang Al ra
khip noi trén thé giéi. Cu thé nhu: Cong
nghé nhan dién khuén mat dugc ban cho
Bolivia, Ecuado, Peru?’; 110.000 camera
theo d6i kém nhan dién khuén mat dugc
ban cho Singapore?®; hay tong cong c6 54
quéc gia trén toan thé gioi di nhan dugc
cong nghé nay cua Trung Qubc?.

Va khong chi la cac qudc gia theo doi
cong dan caa minh, tat ca cac cong ty cong
nghé hay céc nén tang mang x4 hoi 16n nhat
hién nay (nhu Google, Facebook, Apple,
Twitter) déu xem Al la cong cu quan trong
nhat dé thu thap, phan tich thong tin nguoi
dung dé sir dung, trao d6i nhu mot thir hang
héa co6 thé thu lgi nhuan. Tham chi,
Facebook con duoc cho 12 thu thap duoc tat

27 Charles Rollet, Ecuador’s All-Seeing Eye Is Made in
China, Foreign Policy. Xem: https://foreignpolicy
.com/2018/08/09/ecuadors-all-seeing-eye-is-made-in
-china/, truy cap ngay 20/3/2019.

8 Ty Joplin, China’s Newest Global Export?
Policing Dissidents, Al Bawaba. Xem:
https://www.albawaba.com/news/china%E2%80%99
s-newest-global-export-policing-dissidents-1139230,
truy cap ngay 20/3/2019.

2 Steven Feldstein, How artificial intelligence
systems  could threaten  democracy, The
Conversation. Xem: https://theconversation.com/
how-artificial-intelligence-systems-could-threaten-de
mocracy-109698, truy cap ngay 20/3/2019.
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ca cac théng tin cta nhiing ngudi khoéng
phai 1a nguoi dung Facebook®.

Trong bdi canh d6, “Quyén riéng tu —
Right to Privacy” du da dugc quy dinh
chung tai Piéu 12 Tuyén ngon thé giéi vé
nhan quyén (UDHR) va Piéu 17 Cong udc
qudc té vé cac quyén dan sy va chinh tri,
nhung s& 1a khong du dé dap Gng yéu cau
bao vé quyén nay trudc stc phat trién manh
m¢ cua cong nghé.

Thuc té d6 dan dén viéc Pai hoi dong
Lién hop qudc da phai théng qua Nghi
quyét s 68/176 vao thang 12/2013 vé
Quyén riéng tu trong thoi dai céng nghé.
Vin kién nay canh bao: “Sir phét trién
nhanh chéng cua cong nghé di tao diéu
kién cho moi nguwoi trén thé gigi dwoc sir
dung cac ng dung cbng nghé thong tin va
truyén thdng mdi, tuy nhién, né ciing dong
thoi néng cao kha nang cua Chinh phu, cac
cbng ty va cd nhan trong viéc giam sat,
ddnh cap va thu thdp di# liéu cd nhéan. Diéu
nay da vi pham hogc lam dung cac quyén
con nguoi, dac biét 1a quyén riéng tu, nhi
dwege néu trong Piéu 12 cua Tuyén ngon
quoc té vé quyén con nguoi va Piéu 17 cua
Céng wdt quoc té vé cac quyen dan sw va
chinh tri”. Quyén riéng tu theo d6 duogc
hiéu 1a: “Khéng ai phdi chju s can thiép
tly tién hogc bat hop phap vao si riéng tu,
gia dinh, noi cw tru, thw tir cua minh va
quyén dwoc phap ludt bao vé truéc céc
hanh vi dé. Viéc thuc hién quyén riéng tir la
yéu té co ban dé thyec hién quyén tw do ngén

30 Xem: https://www.recode.net/2018/4/20/17254312
[facebook-shadow-profiles-data-collection-non-users
-mark-zuckerberg, truy cap ngay 20/3/2019.

31 Xem: https://undocs.org/A/RES/68/167, truy cap
ngay 20/3/2019.
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lugn va bdo vé y kién ma khdng b; can thiép,
va 1a mét trong nhitng nén tang cia mot xa
hgi dan chi”. Tiép theo d6, quyén riéng tu
trong thoi dai cdng nghé da 1la mot noi dung
bao c4o cua Cao uy Lién hop qudc vé nhan
quyén ciing nhu cac cudc thao luan toan thé
tai Lién hop qudc.

Co6 thé thay rang, quyén riéng tu trong
thoi dai cbng nghé da tr¢ thanh mot noi
dung quan trong va cap thiét doi véi viéc
thuc thi quyén con nguoi trén pham vi toan
cau. Tuy nhién, nhu trong phan tong két,
Béo céo cua Cao uy Lién hop qudc vé nhan
quyén sé 27/37, ngay 30/06/2014% da néu,
thuc tién ¢ nhiéu qudc gia da thé hién sy
thiéu vang cua luat phap va/hoic cac co ché
thuc thi day du trén binh dién quéc gia, cac
co ché bao vé thi yéu kém va co ché giam
sat thi khéng hiéu qua, tit ca nhimg diéu
nay da gop phan vao tinh trang thiéu trach
nhiém ddi vai sy can thiép bat hop phép vao
quyén riéng tu®,

Quyén riéng tu trong thoi dai céng nghé
bao gom cac khia canh sau®*:

(i) Quyeén riéng tu trong hoat dong lién
lac, giao tiép: La quyén riéng tu d6i voi
email, dién thoai, ndi dung trén mang xa
hoi...

32 UN Human Rights Council, The right to privacy in
the digital age: Report of the Office of the United
Nations High Commissioner for Human Rights.
Xem: https://www.ohchr.org/Documents/Issues/
DigitalAge/A-HRC-27-37_en.doc, truy cap ngay
20/3/20109.

33 paragrap 47, Bao c4o cua Cao uy Lién hop quéc
vé nhan quyén sb 27/37, ngay 30/06/2014.

34 Terence Craig and Mary E. Ludloff, Privacy and
Big Data, Published by O’Reilly Media, Inc., 1005
Gravenstein Highway North, Sebastopol, CA 95472,
2011, tr. 14, 15.
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(ii) Quyén riéng tu trong hoat dong
séng: Bao gom tit ca cac hanh vi séng, mua
ban, di lai, tim kiém thong tin...

(iii) Quyén riéng tu dbi véi nhan than:
Bao gom hinh anh, thong tin ca nhan, théng
tin vé ban bé, ngudi than. ..

T nhitng phan tich trén cho thiy, rd
rang hé thong SCS ciing nhu cac hé thng
theo ddi cong dan trén khap thé gisi, hay
cac hé thong thu thap thong tin ngudi ding
ciia cac cong ty cong nghé hay nén tang
mang xa hoi, du véi muc dich gi cling da 1a
su xam pham d6i voi cac quyén riéng tu cua
cad nhan. Hau qua tat yéu cua viéc xam
pham quyén riéng tu s& 1a mot moi trudng
séng ma quyén ty do ngdn luan va cac nén
tang khac cua x& hoi dan cha khdng thé
dugc bao dam. St dung hé théng SCS dé
danh gia tin nhiém cua cong dan va qua dé
han ché, tham chi tudc doat mot s6 quyén
va tu do co ban cua c4c ca nhan, vé ban chit,
la viéc gidi han quyén con nguwéi mot cach
tuy tién.

3.3. Hé théng tin nhigm x& héi va cac
nguyén tdc gidi han quyén con nguoi

Trong xa hoi dan chii, nén tang cua tu
do duoc thiét 1ap trén y twong rang, khong
quyén nao cé thé duoc coi la tuyét dbi. Poi
hoi cua doi séng xa hoi, va diac biét la
nhiing yéu cau vé trat ty cong cong, dan dén
nhitng han ché vé viéc thyc hién cac quyén
co ban la can thiét, 1a bao dam cho céc
quyén nay. Hoc gia Pierre Bon cho rang,
trat tu cong cong “dam nhan maot chirc nang
cu thé 1a chi giéi han cac quyén tu do khi
diéu nay mang tinh bt budc va chi giéi han
quyén mot cach tuong xtng véi dieu ma
viéc bao vé quyén khac doi hoi”®.

% Pierre BON, La police municipale, These

dactylographiée, Bordeaux I, 1975, tr. 226.

Gigi han quyén (limitation of rights)
theo ghi nhan trong UDHR va nhiing diéu
wéc qudc té vé quyén con nguoi 1a sy cho
phép cac qubc gia thanh vién dua ra mot s6
diéu kién thuc hién/thu huong mot sé quyén
con nguol nhit dinh. Cu thé, khoan 2 Diéu
29 UDHR qui dinh: “Méi nguoi trong khi
thiec hién cac quyén va ti do cho c& nhan
chi phdi chiu nhitng han ché do ludr dinh
nham muc dich duy nhdt 14 bdo dam viéc
thira nhdn va sir ton trong doi véi cac quyén
va tu do cua nhitng nguoi khac va phu hop
Vé6i nhitng doi héi chinh déang vé dao dic,
trgt tw cong cong va sy phon vinh chung
trong mét x& hgi dan chu 3°.

Theo luat nhan quyén québc té va phap
luat cua nhiéu qubc gia, bat ctr bién phap
nao ma co quan cdng quyén du dinh ap
dung nham han ché bat cir quyén con ngudi
nao déu can phai tuan tha cac diéu kién sau
day nham bao dam ring viéc han ché nhu
vay la pht hop®”:

Thiz nhdt, viéc giéi han quyén phai
dugc qui dinh rd rang trong luat. Ngoai ra,
nhitng qui dinh caa luat dat ra gioi han doi
véi viéc thyc hién quyen can phai: 1) Cong
khai v&i nguoi dan va cé chi dan thich hop
dé moi ngudi c6 thé hiéu su han ché luat
dinh @i vai cac quyen caa ho; 2) Qui dinh
vé giéi han quyén trong luat phai rd rang,
chinh xac dé nguoi dan co thé hiéu rd va ty
diéu chinh hanh vi cua ho; 3) C6 nhiing
bién phap thich hop dé phong ngira viéc lam

% Ban dich cua Trung tam nghién ctu quyén con
ngudi, Hoc vién Chinh tri quéc gia H6 Chi Minh.

3 Nguyén Hoang Anh (Chu bién), Phap lugt veé
quyeén t do ldp hgi, héi hop hoa binh trén thé gigi
va cua Viét Nam, Nxb. Hong Buc, 2015, tr.27.
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dung qui dinh gigi han quyén, hozc tdy tién
dit ra cac giéi han moi®e,

Thur hai, gidi han dat ra khong duoc trai
Vi ban chét cua cac quyén bi gigi han. Yéu
cau nay nham bao dam nhing gi6i han dat
ra khdng 1am ton hai dén kha niang cua céc
ca nhan cé lién quan trong viéc thu hudong
quyén d6. Viéc giéi han quyén phai nhim
nhitng muc dich chinh dang/hop phap
(legitimate objective); bién phap han ché
phai hop ly (reasonable), can thiét
(necessary) va twong xung (proportion).
Nghia 12 moi gi6i han quyén déu phai: 1)
That sy can thiét dé dat duoc mot muc tiéu
hop phap, chinh dang; 2) Bién phéap ap
dung chi nham thyc hién muc tiéu hop phap,
chinh dang d6; 3) Cac bién phap han ché
khong dugc nghiém khic hon mic do can
thiét dé dat duoc muc dich cua viéc gidi
han quyén.

Thir ba, chi dugc dat ra mot gisgi han
quyén néu diéu do 1a can thiét trong mot x&
hoi dan cha va nhim muc dich thic day
phic loi chung cua cong ddng hoic dé bao
vé an ninh quéc gia, an toan caa cong dong,
trat tu cong cong, sic khoe cong dong, dao
dac x& hoi hoac quyén va ty do cia nguoi
khac®.

Thiz te, nham han ché su tuy tién cua
cdng quyén trong han ché quyén, tu do cua
cong dan, can phai c6 mot co ché hitu hiéu
dé ngudi dan bao vé quyén caa minh trong
truong hop bi Nha nuéc han ché, cidm can

38 Nguy2n Minh Tuén (Chu bién), Gigi han chinh
ddng doi Véi cac quyén con nguwoi, quyén cong dan
trong phap lugt quéc té va phap lugt Viet Nam, Nxb.
Hong Duc, 2015, tr.31.

% Nguyén Minh Tuan (Chu bién), Gisi han chinh
ddng doi V6i cac quyén con nguwoi, quyén cong dan
trong phap ludt qudc té va phap lugt Viét Nam, sdd,
tr.32.
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mot cach tuy tién. Co ché dé chinh 14 toa an.
Bai vi, tir 1au toa an duoc xem la chét chan
trong bao vé quyén con ngudi. Trong do,
toa an hanh chinh cé vai tro quan trong
trong kiém soat cac bién phap han ché
quyén con ngudi ma cdng quyén sir dung,
danh gi4 bién phap han ché quyén do chinh
quyén dua ra c6 thuc vi loi ich bao dam trat
tu cong cong. Trén thuc té, cac hanh vi han
ché quyén, tu do co ban 13 do co quan hanh
chinh tién hanh, théng qua mot quyét dinh
hanh chinh. Toa an hanh chinh dugc xem
nhu “ngudi gac dén”, bao dam cho viéc han
ché quyén con nguoi tuan tha ding cac
nguyeén tic phap luat lién quan.

4. Két luan

Thong qua viéc nghién cuu céach thac
hoat dong, ban chat cua hé thong SCS ciing
nhu vai tro cua Al trong hé thong nay c6 thé
chi ra rang, tri tué nhan tao mac do 1a mot
thanh tuu quan trong cta khoa hoc va cong
nghé, nhung viéc 4p dung né dé xay dung
hé théng theo ddi, thu thap thong tin va
cham diém cong dan nhu hé théng SCS tai
Trung Qudc di di nguoc lai voi ban chat
vén c6 cua Nha nudc. Pong thoi, tao ra
nguy co vé mot x& hoi ma ¢ do cac quyén
con nguoi khong dugc xem nhu nhitng gié
tri ty nhién va co ban, khong duoc ton trong
va khong co co ché dé bao dam thyc thi.

Ngoai ra, viéc ing dung tri tué nhan tao
trong viéc thu thap théng tin c& nhén cua
nhiéu qudc gia ciing nhu cic hing cong
nghé, cac nén tang mang xa hoi dang ting
gio ting phut xam pham dén quyén riéng tu
ciia moi ca nhén, tir d6 nguy co tao ra mot
x& hoi ma quyén ty do ngén luan va céc nén
tang khac cua x& hoi dan chu khong duoc
bao dam.



	Muc luc tieng Viet so 7
	n¨m thø 48
	Tæng biªn tËp
	Phã tæng biªn tËp
	Tel: 024.39713333
	Fax: 024.39764534
	GiÊy phÐp ho¹t ®éng
	NHµ N¦íC vµ ph¸p luËt



	Muc luc tieng Anh so 7
	48TH year
	editor in chief
	deputy editor in chief
	Tel: 024.39713333
	Fax: 024.39764534
	state and law
	CONTENTS



	Tuấn - NHỮNG VẤN ĐỀ PHÁP LÝ CÒN BỎ NGỎ VỀ GIỚI HẠN QUYỀN CON NGƯỜI, QUYỀN CÔNG DÂN Ở VIỆT NAM
	Minh - HOÀN THIỆN CÁC QUY ĐỊNH PHÁP LUẬT VỀ HÌNH THỨC KỶ LUẬT GIÁNG CHỨC ĐỐI VỚI CÔNG CHỨC
	Thảo - Thượng - TRÁCH NHIỆM HÌNH SỰ TRONG ĐỒNG PHẠM TRONG QUỐC TRIỀU HÌNH LUẬT
	Giang - GIẢI THÍCH HỢP ĐỒNG THEO PHÁP LUẬT VIỆT NAM
	1. Giải thích theo ý chí chung
	2. Giải thích khi ngôn từ của hợp đồng khó hiểu hoặc có nhiều nghĩa
	3. Giải thích trong mối quan hệ với các điều khoản khác
	4. Giải thích theo hướng có lợi cho một bên
	5. Kết luận

	Quang - Lâm  -MỘT SỐ VẤN ĐỀ VỀ QUYỀN TIẾP CẬN THÔNG TIN
	Yến - MỘT SỐ BẤT CẬP TRONG PHÁP LUẬT HIỆN HÀNH VỀ ĐỐI TƯỢNG HỢP ĐỒNG THẾ CHẤP QUYỀN SỬ DỤNG ĐẤT VÀ GIẢI PHÁP HOÀN THIỆN
	MỘT SỐ BẤT CẬP TRONG PHÁP LUẬT HIỆN HÀNH VỀ ĐỐI TƯỢNG HỢP ĐỒNG THẾ CHẤP QUYỀN SỬ DỤNG ĐẤT
	Đỗ Thị Hải Yến*
	Tóm tắt: Bài viết phân tích thực trạng pháp luật Việt Nam về đối tượng hợp đồng thế chấp quyền sử dụng đất, đánh giá những bất cập của pháp luật. Từ đó, bài viết đưa ra một số giải pháp hoàn thiện các quy định pháp luật nhằm ngăn ngừa những tranh chấp...
	2. Giải pháp hoàn thiện quy định pháp luật về đối tượng hợp đồng thế chấp quyền sử dụng đất

	Bích - tiếp cận học thuyết và tiếp cận thực tiễn... thi hành bản án dân sự của tòa án nước ngoài
	Thùy - QUYỀN MIỄN TRỪ TRÁCH NHIỆM VÀ QUYỀN BẤT KHẢ XÂM PHẠM CỦA NGHỊ SĨ Ở MỘT SỐ QUỐC GIA TRÊN THẾ GIỚI VÀ GỢI MỞ CHO VIỆT NAM
	Quân - Châu - ỨNG DỤNG TRÍ TUỆ NHÂN TẠO TRONG MÔ HÌNH ĐÁNH GIÁ TÍN NHIỆM XÃ HỘI (SCS) Ở TRUNG QUỐC VÀ TÁC ĐỘNG ĐỐI VỚI QUYỀN CON NGƯỜI



